


Vou. 56 


CENTRAL LAW JOURNAL. 


121 








Central Law Journal. 








ST. LOUIS, MO. FEBRUARY 13, 1903. 








THE FIRST SET-BACK TO THE STATE IN THE 
ST. LOUIS BRIBERY LITIGATION, 


If the way of the transgressor is hard, the 
path of the state’s attorney in his effort to 
prove to him the error of his ways is not 
always a bed of roses. As an illustration of 
this statement, which hardly needs author- 
ities to sustain it, attention might be called to 
the recent case of State v. Mysenburg (Mo.), 
71S. W. Rep. 229, the first case on appeal 
arising out of the celebrated St. Louis bribery 
investigation to which we have already called 
attention in an earlier volume. (54 Cent. L. 
J. 301.) 

The result of the case we have mentioned 
was very discouraging to the state. Bribery 
is generally admitted, without controversy, to 
be the most difficult of all crimes to prove ; 
yet in this case, the court has laid down re- 
strictions,especially in regard to the drawing of 
the indictment and the admission of evidence, 
which are well calculated to make any but 
the most resourceful state’s attorney despair 
of success. ; 

It is only fair to mention, however, that the 
Meysenburg case was the weakest, possibly, 
of all the cases arising out of this memorable 
crusade against bribery. The bill in the 
municipal assembly out of which all these 
‘ases arose was for the passage of a street 
railroad franchise. The company seeking 
the privilege, put up $135,000 to pay certain 
members of the city assembly, who called 
themselves ‘‘the combine,’’ for passing the 
ordinance desired. Mr. Meysenburg, however, 
was not a member of this ‘‘combine’’ and was 
considered one of the most respectable mem- 
bers of the city IIis_ influence, 
nevertheless, was considered to be worth 
something and he was approached by the 
‘legislative agent’’ of the railroad company 
and asked why he opposed the granting 
of the privileges sought by the company, 
which he had done consistently up to that 
time. Tle intimated that certain parties in- 
terested in the company had not ‘*treated him 
right’’ in the organization of a certain cor- 


council. 





poration enterprise whose stock was now 
practically valueless. The ‘“‘legislative 
agent’ suggested paying for the stock at its 
par value, which was immediately accepted 
by Mr. Meysenburg on the condition that it 
should not be taken as a consideration to in- 
fluence his attitude on the bill then pend- 
His ‘‘attitude,’’ however, immediately 


ing. 
on] 
changed and the bill was passed without 


serious opposition. 

It will be understood from these cireum- 
stances that the circuit attorney had a difficult 
undertaking, not only in drawing up an in- 
dictment, but in offering proof sufficient to 
sustain a charge of bribery. The appellate 
court said he failed in both respects, 
and since the case itself is quite a cele- 
brated one and the general questions in- 
volved of general interest, it will probably not 
be inopportune to call attention to the points 
wherein the circuit attorney missed the mark 
in this case. 

In drawing up the indictment the cir- 
cuit attorney had evident difficulty in 
alleging an agreement by Mr. Meysenburg 
to take the bribe as a consideration for 


changing his attitude on the bill pend- 
ing in the assembly. After making the 


necessary preliminary statements and noting 
the receipt of the money by the defendant, 
the indictment alleges that the transaction 

yas entered into on the ‘‘express understand- 
ing that, unless the money was paid, he (the 
defendant) would oppose and resist the pass- 
age of the proposed ordinance.’’ The entire 
appellate court agreed that this did not charge 
the crime of accepting a bribe. Justice Sher- 
wood styled it rather a charge of ‘‘blackmail’’ 
on the part of the defendant, than anything 
else. On this point, the court said: ‘*While 
the learned counsel for the state construes the 
indictment to charge that the bribe was re- 
ceived ona promise or agreement to desist 
from opposition to the bill, or would cease to 
do so when the $9,000 was paid to him, or 
would desist from his prior opposition, we 
think it perfectly obvious that the indictment 
contains neither of these averments, save by 
inference. It cannot be that an agreement to 
withstand, oppose, and resist the passage of 
a bill until a certain sum is paid is the same 
as an agreement for a bribe to cease opposi- 
tion in the future, or for favorable action in 
the future. It nowhere charges that he had 
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prior to that time been opposing the measure, 
and agreed, in consideration of the bribe, to 
desist from further opposition, or would even 
cease when he received the $9,000, nor any 
promise whatever as to his conduct in the 
future as to said legislation, but simply and 
only that he agreed that, ‘‘unless and until 
the $9,000 was paid, he would oppose, resist, 
and defeat the measure ;’’ and yet the statute 
requires that he should not directly or indi- 
rectly accept the gift under an agreement that 
he would omit his duty or act partially in the 
future.”’ 

The next error into which the state fell was 
the making of an allegation in the indictment 
which they could not prove, 7. e., that there 
was an ‘‘express agreement between Meysen- 
burg and Stock,”’ the legislative agent of the 
company. Here is one of the commonest pit- 
falls that lie iu the path of the pleader in 
drawing an indictment of bribery. In the 
first place, it is wholly unnecessary to allege 
an express agreement, but if alleged, it must 
be proved, on the ground that in such case it 
is descriptive of the offense. On this point, 
Bishop lays down the rule as follows: ‘If a 
necessary allegation is made unnecessarily 
minute in description, the proof must satisfy 
the description, as well as the main part, 
since the one is essential to the identity of the 
other.’’ 1 Bish. New Cr. Pros. § 485; State 
v. Johnston, 51 N. Car. 485; Com. v. Lus- 
comb, 130 Mass. 42; State v. Meyers, 99 Mo. 
107. 

In an indictment for accepting a bribe, no 
express agreement need be proved. When 
the money or anything else of value is re- 
ceived by a public officer with the under- 
standing, expressed or implied from the cir- 
cumstances or actions of the parties, that the 


payment of such money shall influence 
the official action of the bribe taker, 
and his attitude from that time is, in 


fact, more favorable and partial to the bribe 
giver than before, the offense is made out. 
A safe rule for a circuit attorney, in this class 
of cases, at least, is to allege the fewest pos- 
sible circumstances of those which are merely 
descriptive of the offense, whatever may be 
the extent of his proof. Of course, he must 
allege every fact necessary to constitute 
the defense, but this rule does not require 
every such fact to be minutely identified, and 
the best pleaders refrain froin superlative and 
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unnecessary descriptive matter. In charging 
any crime, the main point to keep in view is 
the gist of the offense charged. In an indict- 
ment for accepting a bribe, for instance, the 
gist of the charge is not that defendant would 
be more favorable in his official capacity to 
the bribe giver and his proposition if the 
latter would give him a certain quid pro quo, 
but that defendant did in fact receive a cer- 
tain valuable consideration from one who was 
seeking official favoritism from his hands with 
the understanding, expressed or implied from 
the surrounding circumstances, that his atti- 
tude toward his seducer and the interests in- 
volved in the transaction will be more favor- 
able than before. Every fact which is 
necessary to establish the gist of the offense 
must be alleged with just sufficient clearness 
to identify the particular offense charged, and 
apprise the defendant of what will be 
attempted to be proved against him. 





NOTES OF IMPORTANT DECISIONS. 

PLEADING — APPLICATION OF THE RULE OF 
EXPRESS AIDER TO CASES OF CONTRACT IN 
Wuicu ESSENTIAL PROVISIONS HAVE BEEN 
OmITTED. — How far may the doctrine of express 
aider be applied to correct the defects of a peti- 
tion which fails to state an essential averment? 
This question arose in the recent case of Currell 
v. Railroad Co. (Mo. App.), 718. W. Rep. 112. 
This was an action by a shipper against a railroad 
company, apparently for a breach of contract to 
furnish cars. The petition failed to set out the 
contract, but pleaded a failure of defendant to 
have cars ready to receive the shipper’s cattle at 
1 o'clock a. m., or until 4 o’clock a.m., which 
was too late for the cattle to reach a certain Chi- 
cago market, and asked for damages as though 
defendant had thereby broken a contract. Of 
course, the petition as thus drawn was fatally 
defective, as pleading, at most, a breach of an 
unpleaded contract. But the answer, after a gen- 
eral denial, alleged a contract whereby it was to 
furnish cars on a certain day, in time for plaint- 
iff's cattle to reach the Chicago market on a cer- 
tain other day, and alleged that the cars were in 
readiness for plaintiff's use in due time, but that 
plaintiff refused to take them. The replication 
admitted the contract as pleaded in the answer. 
Whether the petition was cured by the allegation 
in the answer was the question before the court 
which held, however, that the subsequent plead- 
ings did not supply the defects of the petition so 
as to justify a trial on the theory of an unpleaded 
contract whereby defendant agreed to have the 
cars ready atl a.m., and not for failure to fur- 
nish cars in time for the Chicago market. 

One of the justices, Smith, P. J., dissents, and 
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expresses his objection to the decision reached by’ 


the majority of the court as follows: “I think 
that this opinion of the majority results froma 
misconception and misapplication of the rule of 
express aider,—a rule of pleading, both under the 
Code and common law, which is to the effect 
that an omission to state a material fact may be 
supplied by the pleading of the other party 
(Bliss, Code Pl. § 437; MeQuillan, Pl. § 470); as, 
for example, where the allegation of an answer 
aids a defective petition, it accomplishes all 
that could be done by an amended petition 
(Stiversv. Hforne, 62 Mo. 473; Mohney 
v. Reed, 40 Mo. App. 99; Allen v. Choutean, 102 
Mo. 309, 14S. W. Rep. 869). The petition in the 
present case alleged the existence of a contract, 
and a breach thereof, but omitted to allege its 
provisions. The answer admitted the existence 
of the contract, and set forth its provisions, and 
thereby supplied the omissions of the petition. 
The replication admitted the allegations of the 
answer as to the provisions of the contract. The 
legal effect of this, under the operation of the 
rule of express aider, was not different than if 
the plaintiff had amended his petition, incorpor- 
ating therein the omitted allegations.” 





CARRIERS—PARTIAL EXEMPTION FROM LIA- 
BILITY FOR NEGLIGENCE.—It is well settled that 
a common earrier will not be permitted to stipu- 
late against liability for loss or injury of property 
intrusted to it for transportation occasioned by 
its own negligence or that of its agents and ser- 
vants. But can acommon carrier contract for a 
partial exemption from liability for negligence. 
In the recent case of Normile v. Navigation Co., 
69 Pac. Rep. 928, the Supreme Court of Oregon 
held that a contract of shipment of live stock, 
providing that the stipulated tariff is less than that 
for transportation at carrier’s risk, and is given in 
part consideration of shipper’s agreement to 
limitation of carrier’s liability, and that it is 
agreed the value of the stock does not exceed 
$100 per head, does not make a partial exemption 
from liability for negligence, but a valid valua- 
tion; is not being shown that it was not entered 
into freely by the shipper, or whether he could 
have obtained other terms on a higher valuation. 

The general rule is that a carrier cannot be 
permitted to stipulate or contract for a partial or 
limited exemption from liability occasioned by 
its negligence with any more reason than it 
may for a total exemption. ‘Thus, in Caldwell v. 
Railway Co., 88 ‘Tenn. 320, 14 8S. W. Rep. 311, 
the court said: ‘lo our minds itis perfectly 
clear that the two kinds of stipulations—that pro- 
viding for total, and that providing for partial, 
exemption from liability for the consequences of 
the carrier’s negligence—stand upon the same 
ground, and must be tested by the same princi- 
ples. If one can be enforced, the other can; if 
either be invalid, both must be held to be so; 
the same considerations of public policy operat- 
ing in each case. With great deference for those 





who may differ with us, we think it entirely 
illogical and wumreasonable to say that the 
carrier may not absolve itself from liability for 
the whole value of the property lost or destroyed 
through its negligence, but that it may absolve 
itself from responsibility for one-half, three- 
fourths, seven-eighths, nine-tenths, or ninety- 
nine hundredths of the loss so occasioned. With 
great unanimity the authorities say it cannot do 
the former. If allowed to do the latter, it may 
thereby substantially evade and nullify the law, 
which says it shall not do the former, and in that 
way do indirectly what it is forbidden to do 
directly. We hold that it can do neither.’? Like 
reasoning is employed by Mr. Justice Dickenson 
in Moulton v. Railway Co., 31 Minn. 85, 88, 16 N. 
W. Rep. 497, 47 Am. Rep. 781, and the author- 
ities are ample by which, to our minds, the doc- 
trine is satisfactorily settled and established. 
Railroad Co. v. Lockwood, 17 Wall. 357, 21 L. Ed. 
627; Railroad Co. v. Simpson, 30 Kan. 645, 2 Pac. 
Rep. 821, 46 Am. Rep. 104; Black v. Transporta- 
tion Co., 55 Wis. 319, 13 N. W. Rep. 244, 42 Am. 
Rep. 713; Abrams v. Railroad Co., 87 Wis. 485, 
58 N. W. Rep. 780, 41 Am. St. Rep. 55; Alair v. 
Railroad Co., 53 Minn. 160, 54 N. W. Rep. 1072, 
19 L. R. A. 764, 39 Am. St. Rep. 588. 

The court in the Oregon case distinguisnes the 
contract there involved from one of partial ex- 
emption from negligence, by construing it asa 
limitation on the vulue of the article, not on the 
amount for which the defendant is liable. On 
this point, the court says: “Ifthe purpose of 
the contract was merely to place a limit on the 
amount for which the defendant shall be liable,— 
that is to say, exempt it in any measure from full 
liability, as respects the value of the property 
concerned, — then clearly, as to any losses result- 
ing from negligence, it cannot be upheld; and 
this upon the ground that it would not be just 
and reasonable. Quasi public functionaries are 
especially held to fair dealing, and when acting 
as public carriers, with the advantages between 
them, and the shipper standing very much to 
their side, they cannot be allowed to enter into 
any contract relative to the business in which 
they are engaged unless it is just and reasonable: 
and a contract exempting from liability based 
upon negligence cannot be so characterized. If, 
however, upon the other hand, the stipulation as 
to the value is fairly and honestly made as a basis 
of the carrier’s charges and responsibility, it will 
be sanctioned as a proper and lawful contract.” 





CRIMINAL LAW—TESTIMONY OF COLLATERAL 
TRANSACTIONS TO SHOW INTENT.—It has always 
been one of the difficult questions of the law as to 
the extent to which evidence of collateral trans- 
actions in a criminal case would be received in 
evidence in order to prove intent. A valuable 
contribution to the law on this question is to be 
found in the recent case of Goldsberry v. State, 
92 N. W. Rep. 906. In that case the Supreme 
Court of Nebraska held that where defendants 
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are accused of buying and receiving stolen prop- 
erty, knowing it to be stolen, with intent to de- 
fraud the owners thereof, it is competent for the 
prosecution to offer testimony of other alleged 
receivings of stolen property, closely related in 
time, from one of the parties connected with the 
delivery in the principal offense charged, for the 
purpose of proving scienter; and further, that 
where the facts and circumstances surrounding 
the collateral offenses are related to and so con- 
nected with the principal offense charged as to 
logically warrant the inference of guilty knowl- 
edge in receipt of the property charged in the 
information, evidence of the collateral offenses is 
competent and material, even though the person 
from whom the property was received in the 
collateral transactions was not the only one con- 
cerned in the delivery of the property constitut- 
ing the principal offense charged. 

In discussing this feature of the case, the court 
said: ‘Testimony of collateral transactions, 
closely related in time, between the defendants 
and White. would manifestly have a material 
hearing in respect of the guilty knowledge of the 
defendants regarding the reception of the stolen 
property in. the principal transaction; and such 
collateral transactions, if estaLlished by the evi- 
dence, would logically warrant the deduction 


that the defendants at the time of receiving the» 


property in controversy had knowledge of its 
character, and received it knowing it to be stolen. 
The character of White and Warden, both, and 
their relations to the defendants, were proper 
subjects of inquiry, as throwing light upon the 
question of knowledge of the defendants (Foster 
v. State, 106 Ind. 272, 6 N. E. Rep. 641); and, 
because of their character and relation to the 
defendants, the inference would be justified that 
they knew the horses received by them were 
stolen property. Testimony of other offenses, 
the tendency of which is to show guilty knowl- 
edge respecting the offense for which the de- 
fendants were being tried, has always been recog- 
nized in this state as an exception to the general 
rule to the effect that evidence of other similar 
offenses cannot be introduced in order to estab- 
lish the crime charged. In Berghoff v. State, 25 
Neb. 213, 41 N. W. Rep. 136, the exception is 
clearly recognized in the syllabus, where it is held : 
‘Except in cases where it is necessary to show 
guilty knowledge, it is not admissible to prove 
that at another time and place the accused com- 
mitted, or attempted to commit, a crime similar 
to that with which he stands charged.” In 
Davis v. State, 58 Neb. 465, 78 N. W. Rep. 930, 
where the crime of uttering forged paper was 
under consideration, itis said: ‘The general rule 
is that evidence of the commission or attempt to 
commit a crime similar to the one charged is in- 
admissible. But an exception has been quite 
uniformly made in trials of some charges, of 
which is the one in the case at bar, where it is 
necessary to show the intent or guilty knowledge 
of the accused.’ And in Burlington v. State, 61 





Neb. 276, 85 N. W. Rep. 76, it is held: ‘On the 
trial of a person charged with having aided and 
abetted another in the forgery of a deed. it is 
proper, for the purpose of proving the criminal 
intent of the principal felon, to show that the 
person who committed the forgery had, but a 
short time before, forged another deed purport- 
ing to convey the same property.’ In Bottomley 
v. U.S., 1 Story, 135-143, Fed. Cas. No. 1,688, 
the rule is stated as follows: ‘In all cases where 
the guilt of the party depends upon the intent, 
purpose, or design with which the act is done, or 
upon his guilty knowledge thereof, I understard 
it to be a general rule that collateral facts may ve 
examined into, in which he bore a part. for the 
purpose of establishing such guilty intent, design. 
purpose, or knowledge.’ Says the Supreme 
Court of Connecticut (State v. Ward, 49 Conn. 
429): ‘To prove guilty knowledge on the part of 
the receiver. it may be proved that he had before 
received stolen goods from the same person from 


whom he reccived the goods in question. It is 
not necessary that the goods, before received, 


should have been stolen from the same person, 
nor be of the same character.’ In Shriedley v 
State, 23 Ohio St. 142, the court expresses itself 
on the subject as follows: ‘But without discuss- 
ing the question upon principle, I deem it only 
necessary to say that we are constrained by the 
authorities to hold that upon the trial on an in- 
dictment for receiving certain stolen goods know- 
ing them to have been stolen, evidence that other 
goods, known to have been stolen, were pre- 
viously received by the defendant from the same 
thief, is admissible for the purpose of showing 
guilty knowledge on the part of the accused that 
the goods, for receiving which he is charged, 
were stolen; citing Rex vy. Dunn, 1 Moody, Cr. 
Cas. 146; Devoto v. Com. 3 Mete. (Ky.) 417; 
People v. Rando, 3 Parker, Cr. R. 335; Rex v. 
Davis, 6 Car. & VP. 177; 3 Greenl. Ev. § 15, and 
note; 2 Whart. Am. Cr. Law, § 1889; 2 Russ. 
Crimes, 251; Rose. Cr. Ev. 875; In Morgan v. 
State (Tex. App.) 18 S. W. Rep. 647, it is held 
regarding the admissibility of evidence to prove 
knowledge and intent: ‘It was admissible to 
show that defendant knew the cattle were stolen, 
by evidence that at other times and places than 
that charged he received cattle from persons who 
owned none, and who had no money to buy any; 
that there were many different brands on the 
cattle received from the person from whom he 
got the animal, as charged in the indictment, 
while some had their brands burnt; and that all 
these cattle had been found in the possession of 
the person to whom defendant delivered them.” ~ 
See, also, Com. v. Johnson, 133, Pa. 293, 19 Atl. 
Rep. 402; Coleman v. People, 58 N. Y. 555; Har- 
well v. State (Tey App.) 28. W. Rep. 606; 
Underhill, Cr. Ev. 489, and notes. 
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MUNICIPAL REGULATION AND CON- 
TROL OF TELEPHONE AND TELE- 
GRAPH COMPANIES. 





In the consideration of questions growing 
out of the exercise of municipal authority 
over corporations engaged in the business of 
electrically transmitting written or articu- 
late speech, the primary inquiry concerns 
itself with the extent of the power vested in 
the particular municipal corporation in ques- 
tion. It may be laid down as a general rule 
that a municipality ordinarily possesses no 
greater powers than those delegated to it, 
either expressly or by indispensable implica- 
tion, by the constitution or by the legislature. ! 

As well expressed by Nelson, J., it may be 
said that: ‘‘It is a well-settled rule of con- 
struction of grants by the legislature to cor- 
porations, whether public or private, that only 
such powers and rights can be exercised un- 
der them as are clearly comprehended within 
the words of the act, or derived therefrom by 
necessary implication, regard being had to 
the objects of the grant.’’? If doubt exist, 
the presumption is against the municipality 
claiming the right to the. exercise of such 
powers, since it is clearly against the funda- 
mental principles of our government to im- 
ply a divestation of the sovereignty of a state 
under theterms of a grant purporting to de- 
fine the extent to which such powers have 
been delegated.* Where these powers are 
sought to be exercised as against corpo- 
rations, such as those under discussion, the 
questions involved become varied and more 
complex. From the very nature of their 
business, telephone and telegraph companies 
may be termed public utilities and, in con- 
sideration of their value to the community at 
large, certain rights, not ordinarily possessed 
by private business corporations, — as for 
example the power of eminent domain, have 
been very generally granted them. To what 
extent then may a municipality regulate and 
perhaps even totally defeat the evident pur- 
pose of the legislature? Distinction cannot 
properly be made in law between telephones 
and telegraphs. We believe with Mr. Justice 


1 Phila., ete., R. R. v. Hoboken, 35 N. J. L. 208; 2 
Dill. Mun. Corp. par. 680. 

2 Minturn y. Larne, 23 How. 436. 

®R. R. Co. vy. Comrs., 21 Pa, St. 22;Fertilizing Co. v. 
Hyde Park, 97 U. 8. 666; Bridge vy. Bridge, 11 Pet. 420. 





Stephens,‘ that this attempted distinction is 
more scientific than legal, and perhaps more 
metaphysical than scfentific.* 

To a certain extent at least, these questions 
concerning the extent of municipal regulation 
and control may be narrowed. Despite their 
quasi-public nature, it may be laid down as a 
general rule that telephone and telegraph 
companies, within the corporate limits, are 
subject to all reasonable and proper police 
regulations enacted and enforced by the muni- 
cipality.® The sole question at issue in such 
cases would seem to be, is the regulation in 
question a proper exercise of such power? 
The municipality may not, under the guise of 
police power, impose unreasonable burdens, 
or levy taxes beyond’an amount sufficient to 
compensate it for the expense incurred in 
properly and efficiently policing the lines of 
such companies.’ Soa municipal ordinayce 
requiring safeguards, at points where the 
wires of the one company cross those of an- 
other, is a reasonable exercise of police power, 
as tending to promote the safety of the gen- 


eral public ;* and likewise, an ordinance re- 


quiring that telegraph wires be placed in 
conduits. ?® 

In several states the entire matter of muni- 
cipal control concerned itself only with these 
and similar questions of police power. In 
New York, under a statute giving to telegraph 
and telephone companies the right to use the 
streets for the construction of their lines, it 
has been held that the franchise in such eases 
comes direct tosuch corporations from the legis- 
lature,and a charter granting to a municipality 
the right to regulate the construction and 
maintenance of such lines only commits to it 
the regulation of such quasi-public enterprises 
under a proper exercise of municipal police 
power.!° In Michigan a similar opinion would 
seem to prevail.!! In Wisconsin, where there 
is a general telephone and telegraph statute, 


46 Queen’s Bench Div. 244. 

5C. & P. Tel. Co. y. B. & O. Tel. Co., 66 Md. 410; 
Duke v. Tel. Co., 53 N. J. L. 341; Tel. Co. v. Elect. Ry., 
42 Fed. Rep. 273; Tel. Co. v. Oshkosh, 62 Wis. 32, 

6 Allegheney v. Ry. Co., 159 Pa. St. 411; Pittsburg, 
ete., Ry. Co. v. Chicago, 159 Ill. 369; Richmond y. So. 
Bell Tel. Co., 174 U. S. 761. 

7 Sunset Tel. & Tel. Co. vy. Medford, 115 Fed. Rep. 
202; So. Bell Tel. Co. v. Richmond, 174 U. 8. 761. 

8 State v. Janesville Ry. Co., 87 Wis. 72. 

9 W. U. Tel. Co. v. Mayor, 38 Fed. Rep. 552. 

10 Barhite v. Home Tel. Co., 50 App. Div. 25. 

11 Mich. Tel. Co. vy. Benton Harbor, 47 L. R. A. 104, 
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it has been held that the extent of municipal 
authority over telephone and telegraph com- 


panies is limited to reasonable police regula- 
tions.!2,. Inthe case of the Wisconsin Tel. 


Co. v. Oshkosh,!* construing a city charter, 
giving to the municipality authority ‘‘to regu- 
late, control and prohibit the location,laying, 
use and management of telegraph, telephone 
and electric light and power wires and poles.’’ 
The court said: ‘‘We do not think this 
was designed as giving to the municipality 
absolute authority to exclude such companies 
altogether from carrying on or operating their 
business within the corporate limits of the 
city, but simply to regulate the same, and to 
prohibit such location in improper places, 
otherwise the municipalities of the state would 
have the power to nullify what the legislature 
had expressly authorized.’’ In the Sheboy- 
gan case, supra, discussing an ordinance im- 
posed by the municipality upon a telephone 
company, the terms of which provided for the 
regulation of rates, municipal ownership and 
the acquisition of other benefits by the city, 
it was held that no such burdens could be im- 
* posed under a mere delegation of police power. 
‘‘Nothing, says the court, could be more 
vicious. * * * The embarrassments grow- 
ing out of a recognition of this right are so 
manifest and so manifold that we need spend 
no time in discussing them. We say, without 
hesitation, that the city has no right to barter 
with the police power, or exact for itself 
financial benefits as a condition for its exer- 
vise. Such power must be exercised for the 
public good and public welfare, and not for 
publie gain.’’ In this connection, it must, 
however, be laid down as a general rule that 
the right to the exercise of its police power is 
in the municipality, subject only to the power 
of the courts to determine what is proper 
and reasonable. No exemption can be claimed 
under the ‘*Telegraph Act ;’’ !* theprivileges 
therein conferred are to be enjoyed only in 
subordination to the due exercise of police 
power,!® and such permission in nowise 
affects the right of a municipality, in the ex- 
ercise of such power, to enact and enforce 


ordinances promulgated to promote the 


12 Wis. Tel. Co. v. Sheboygan, 86 N. W. Rep. 657; 
Marshfield v. Wis. Tel. Co., 78 N. W. Rep. 735. 

18 62 Wis. 32, 40. 

4 Act Cong. July 24, 1866, ch. 230. 

% Richmond y. So. Bell Tel. Co., 174 U. S. 761. 





safety aud convenience of the public in the 
streets of the city.!® 

Where, however, the sovereign power of 
the state has been delegated to municipalities, 
to a greater extent than in those jurisdictions 
heretofore considered, other and more com- 
plex questions would seem to be involved. 
As a general rule it may be said that munic- 
ipalities, to which the legislature has granted 
general comtrol of their streets may enact or- 
dinaneces in the nature of franchises for the 
use of the streets.'7 In such cases the muni- 
cipal corporation is to be regarded as a subordi- 
nate agency of government for the adminis- 
tration of local affairs, which the legislature, 
in its discretion, has invested with the powers 
and prerogatives necessary to a complete gov- 
ernment of its own affairs.‘ The rights ob- 
tained from the governing bodies of such muni- 
cipalities, by telephone and telegraph com- 
panies for the construction, operation and 
maintenance of their lines are not, however, 
in law, franchises, since the proper legal ac- 
ceptance of the term ‘‘franchise’’ carries with 
it not only the right to apply physical prop- 
erty to certain particular uses, but primarily, 
the right to exist. Sothe right so granted 
has been termed an easement,!’ ora con- 
tract.2° So while itis, in general, termed a 
franchise, the distinction must be considered. 
When the privileges thereunder granted are 
accepted by the grantee, the municipal grant 
becomes a binding contract between the tele- 
phone or telegraph company and the munici- 
pality which cannot be rescinded, revoked or 
impaired,?! certainly not without cause.?? 

In the construction of municipal ordinances 
of this nature, considerable precaution must 
be exercised. Inasmuch as they are in their 
nature quasi-franchises, the terms must be 
construed strictly, and every doubt resolved 
against the corporation claiming thereunder. ?? 
Such grants are taken subject to all such bur- 
dens as may be subsequently imposed by the 


16 Mich. Tel. Co. v. Charlotte, 93 Fed. Rep. 11. 

17 Pelton y. Ry. Co., 22 Week. L. Bul. 7. 

18 People v. Pickney, 32 N. Y. 377; State v. Noyes, 
30 N. H. 279. 

19 Maxwell vy. C. D. & P. Tel. Co., 41S. E. Rep. 125. 

20 New Orleans v. So. Tel. & Tel. Co., 40 La. Ann. 41. 

21 St. Louis v. W. U. Tel. Co., 63 Fed. Rep. 68; Ken- 
tucky v. Corrigan, 86 Mo. 67; Chicago vy. Sheldon, 9 
Wall. 50. 

22 People vy. Cent. Union Tel. Co.,192 Ill. 307. 

2 R. R. Co. v. Canal Comr.,21 Pa. St. 22; Bridge v. 
Bridge, 11 Pet. 420. 
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proper exercise of governmental and _ police 
powers.” So where a city authorizes a tele- 
phone company to run and maintain its wires 
over and through the streets, authority to lay 
wires under, below, or beneath the surface 
thereof is not included. Where the city re- 
serves the right to regulate the manner of oc- 
cupation, it may compel the telephone com- 
pany to adopt all reasonable and generally 
accepted improvements.?® In short, the or- 
dinance assumes, after acceptance, the nature 
and attributes-of an executed contract. If it 
is limited in time, after the expiration of that 
time, it expires, and all advantages or benefits 
thereunder cease to exist.2® On the other 
hand, the city may impose no new burdens, 
as, for example, a charge per pole for the use 
of the streets.?? 

In the execution of contracts of this nature 
the most usual stipulation on the part of the 
municipality is as to the location of the poles 
of such proposed lines. It is clearly within 
the power of the city to designate on what 
part of its streets a telephone company shall 
locate its line, and the exercise of such power 
is consequently presumptively yalid and can- 
not be interfered with by the courts, unless 
shown to have been arbitrary and unreason- 
able.?® Conversely, the same proposition is 
true. The specifications and decisions by the 
mayor and aldermen, or the common council 
of a municipality, determining the location of 
the poles of a telegraph company in the city 
streets are conclusive upon the rightfulness of 
their erection, so that they cannot be removed 
by the municipality.2° It is not necessary, 
however, for the common council of a city, in 
designating the streets upon which a telephone 
company shall construct its line, to specify the 
particular place where each pole shall come, a 
general designation is sufficient.*° A recent 
Minnesota case upon this point is of interest. 


*4 Allegheney v. Millville Ry. Co., 159 Pa. St. 411: 
Textor v. B. & O. R. R. Co., 59 Md. 63, 

% Com. v. Warwick, 185 Pa. St. 623. 

26 Mut. Union Tel. Co. v. Chicago, 16 Fed. Rep. 309 

*7 St. Louis v. W. U. Tel. Co., supra. 

28 Home Tel. Co. v. Cumb. Tel. Co., 111 Fed. Rep. 
663, 

*9 Com. v. Boston, 97 Mass. In New Jersey the lia- 


* bility imposed upon municipal bodies by Act of April 


27, 1888, to designate streets on which telephone or 
telegraph poles may be erected, exists only for through 
lines and not for loca] systems, hence mandumus to 
the city council for a local line will not lie. Tel. Co. 
v. New Brunswick, 62 N. J. L. 172. 

80 Marshall v. Bayonne, 59 N. J. L. 101. 





A condition in the ordinance provided that all 
poles should be located under the supervision 
of the commissioner of public works, but that 
official, in an arbitrary manner, refused to 
designate a location, and the line of poles and 
wires was erected without securing the com- 
missioner’s approval. It was held that the 
company had no right to locate its poles with- 
out securing the commissioners’ action.*! 

As to the question of a municipality grant- 
ing an exclusive right of this character, no 
doubt can exist that such an act would be 
ultra vires. To enact such an ordinance, the 
whole sovereign power must have been dele- 
gated to the city, and it is at least doubtful if 
such an instance exists.*” Nor can such a 
grant be made exclusive hy act of the grantee, 
so while the prior occupancy of space in 
city streets by the poles and wires of a tele- 
phone company, acting under a municipal 
grant, entitles such corporation to the con- 
tinual enjoyment of such right without sub- 
stantial impairment, such occupancy is not, 
however, absolutely exclusive, but is subject 
to a right subsequently granted to another 
company under ‘power reserved by the 
municipality. The latter company cannot, 
however, unnecessarily interfere with the 
operation of the lines of the former, nor work 
serious injury or detriment thereto.*? 

As to the method of action by the munici- 
pality in granting rights to telephone com- 
panies for the oecupancy of its streets, no 
rule sufficient for all cases can be laid down,and 
recourse must be had to the statute governing. 
Where the power is conferred by statute and 
the manner of the exercise prescribed, all 
other methods of action are, by implication, 
prohibited.*4 On the other hand, Van Vleet. 
V.C., says:*® ‘*Where no method is pre- 
seribed in which a municipality may exercise 
its power, but it is left free to determine the 
manner for ‘itself, it may act either by resolu- 
tion or ordinance. One method is just as 
effectual in point of law as the other.’’?® 

41 St. Paul v. Freedy, 90 N. W. Rep. 781. 

* Boston R. R. v. Salem R. R., 2 Gray, 82; Water- 
works v. Atlantic City, 39 N. J. Eq. 367; Ill. Trust Co. 
v. Arkansas City, 34 L, R. A. 518. 

*3 Home Tel. Co. v. Cumb. Tel. Co., 111 Fed. Rep- 
663. 

*4 Des Moines v. Gilchrist, 67 Iowa, 211; Mayor vy. 
Porter, 18 Md. 284; McCoy v. Bryant, 53 Cal. 248. 

% Halsey v. St. Ry. Co., 20 Atl. Rep; 859. 

% Burlington v. Dennison, 42 N. J. L. 165; Craw- 


fordsville v. Braden, 130 Ind. 149; Quiney v. Chicago» 
ete., R. R. Co., 92 Ill. 23. 
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As to the alienation of such municipal 
rights *by the grantee, the decisions would 
seem to be harmonious. In Illinois it has 
been held that the grant by a municipality, to 
a telephone company, ‘‘its successors and 
assigns,’’ of a right to use the streets for the 
location of its lines of poles and wires, was 
subject to alienation by such company.?* In 
Michigan, the court decided that such\rights 
were subject to alienation, without thé con- 
sent of the city by virtue of the general pro- 
visions of a statute authorizing corporations 
to alienate their property.*5 In Pennsyl- 
vania, this right is somewhat restricted and 
the view is taken that authority given by the 
charter of a telegraph company to lease its 
lines, fixtures and apparatus, does not 
authorize a lease of its franchise nor empower 
its lessee to build new lines upon new routes.*? 
The rule may therefore be laid down that, pro- 
vided, the terms of the grant itself, or 
statutory authority running therewith, or by 
implication forming part thereof, authorize 
alienation, the rights acquired in city streets 
by a telephone or telegraph company under 
grant from the municipality are subject to 
alienation, otherwise not. 

The entire matter concerning municipal 
regulation and control of telephones and tele- 
graphs may be briefly summed up. It is a 
question in each individual case as to the ex- 
tent of the delegation of sovereign power to 
the particular municipality and the presump- 
tion is against such delegation of authority. 
Where this question is at issue, reference 
must be made to the state constitution, the 
acts of the legislature governing, and to the 
city charter and any amendments thereto. 
The power that creates may also control. 
Each municipality, within its own corporate 
limits, is possessed of the right to the exer- 
cise of all requisite, reasonable and proper 
police power, but entire sovereignty cannot 
be implied as a necessary adjunct thereto. It 
may be said that in general all states have 
authorized by statute, the enfranchisement of 
telephone and telegraph companies and have 
generally granted to such corporations the 
right to use the streets and highways for the 
purposes of their business; we may then 
assume that the statutory conditions pre- 


37 People v. Cent. Union Tel. Co., 192 TIl. 307. 
38 Mich. Tel. Co. v. St. Joseph, 47 L. R. A. 87. 
39 Phila. vy. W. U. 'T. Co., 2 W. N.C. 455. 





cedent having been fulfilled, such rights vest 
immediately in corporations so organized for 
the electrical transmission of speech, either 
articulate or written. For the municipality 
to detract from or impair such rights, the 
necessary portion of the state’s sovereignty 
must have been properly delegated to it. The 
necessity then of a grant from a municipality 
to such a corporation, or the value of any 
particular clause in the instrument of grart 
be it ordinance or resolution, or its effect, 
that of the grant of an easement or a con- 
tract, depends primarily upon the power of 
such municipality to grant such rights or to 
enter into a contract of this nature. 
G. C. Hamintroy, LL. M. 








CONSTITUTIONAL LAW—VALIDITY OF 
SPECIAL JURIES. 


STATE v. BOLLN. 





Supreme Court of Wyoming, September 12, 1902. 

Bill of Rights, § 10, securing to the accused in 
criminal prosecutions the right to a “trial by an im- 
partial jury of the county,” is not violated by Rey. St. 
1899, § 3346, requiring the jury commissioners to put 
on the jury list the names of all whom they “‘believe”’ 
to be qualitied to serve as jurors, or by section 3358, 
providing that if the jury panel for the term become 
exhausted it shall be completed from those on the 
jury list living within five miles of the courthouse. 


Ehler Bolln and John Ulrich were indicted for 
crime. In the matter of summoning the petit 
jury for the May ‘Term of court, 1902. Upon re- 
served questions. 


Corn, J.: Questions 5, 6, 7, and 8 present 
the inquiry whether the provision authorizing 
the officers named as jury commissioners to select 
a list of jurors is in violation of section 10 of the 
bill of rights securing to the accused in criminal 
prosecutions the right to a *‘trial by an impartial 
jury of the county or distriet which the offense is 
alleged to have been committed,’ and also 
whether the provisions for completing the jury 
panel by drawing from box No.3, which contains 
only the names on the jury list of those who re- 
side within five miles of the city or town where 
tne court is held, is in violation of the same 
section. It is urged that this court has no 
jurisdiction to consider and decide the latter 
question, because in these proceedings it has not 
yet become necessary, and may not become neces- 
sary at all, to have recourse to box No. 3, and 
that, therefore, it has not arisen within the mean- 
ing of the statute. But the question is also asked 
whether this provision is so invulved as a part of 
the plan of procuring juries under the statute 
that, if it should be declared unconstitutional, 
other sections would become inoperative, and the 
entire method devised by the legislature for the 
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purpose defeated. And we are of. the opinion 
that at least such confusion would result in the 
procedure that a consideration by us of the con- 
stitutional question cannot well be avoided. 

Itis contended, as we understand, that the con- 
stitution guaranties to a person accused of crime 
a common-law jury, and thata common-law jury 
must be selected from jurors coming from all 
parts of the county; that, therefore, our statute 
authorizing certain ofticers to make a jury list 
containing only the names of persons in the 
county whom they believe to be competent and 
qualitied is unconstitutional and void; and that 
the sections providing for jury box No. 3, which 
shall contain only the names of those selected 
who reside within the five-mile limit, and for 
completing or filling the panel by drawing from 
that box, are unconstitutional and void for 
similar reasons. 

We think it is well settled that, in order to 

constitute a jury of the county or from the body 
of the county, it is not necessary that the jury, or 
the list from which it is drawn, should be selected 
from all parts of the county. Originally, in 
England, the king’s courts sat at times and places 
suited to his convenience and pleasure. The 
burden to litigants of being compelled to follow 
the king’s progresses throughout the country had 
become so great that, under the provisions of 
Magna Charta, the seat of court of common pleas 
was fixed at Westminster, and assizes were re- 
quired to be held in the different counties. The 
jury was originally required to come from the 
vicinage where the crime was charged to have 
been committed, but the inconveniences arising 
by reason of the bias or prejudice of jurymen 
acquainted with the persons concerned. and 
familiar with the facts of the transaction became 
so great that jurors from any part of the county 
were deemed to be of the vicinage and competent 
in that respect; and, from all the information we 
can obtain from the decisions, the right to a trial 
by a jury of the county, or from the body of the 
county, Was not thatthe accused was entitled to 
choose a jury from all the inhabitants or all 
the qualified jurymen of the county, but the 
purpose was that he should not be subjected to 
the evils of being taken to a distant place for trial, 
or of being compelled to submit to a trial before 
a jury composed of residents of another county. 
Thomp. & M. Juries, § 66; U.S. v. Ayres (D. C.) 
46 Fed. Rep., 651. As said ina Minnesota case: 
«*The words ‘de corpore comitatus’, ‘from the body 
of the county,’ ‘of the county,’ ‘of the vicinage,’ 
as they appear in English statutes and in Ameri- 
can constitutions and laws, mean no more, as 
applied to jurors, than that they must come from 
some part of the given county. Sir Matthew Hale 
says that jurors are ‘to be de vicineto’; but this is 
not necessarily required, for they of one side of 
the county are by law de vicineto to try an offense 
ofthe other side of the county. 2 Hale, P. C. 
264.°° State v. Kemp, 34 Minn. 63, 24 N. W. Rep., 
351. 





And we think that the courts generally take 
substantially the same view of the subject. In 
New York there was an act providing for a 
special jury in counties having a certain popula- 
tion, for the method of selecting such special 
juries, and also creating a special jury commis- 
sioner and prescribing his duties. The claim of 
counsel was that the act was unconstitutional in 
not providing that the jury should be drawn from 
the body of the county. The court say the con- 
stitution does not require the placing upon the 
lists of every qualified juror in the county; that 
the body of the county is but a generic term, ap- 
plied to the representation of the citizens of the 
vicinage embodied in the lists of qualified jurors 
selected by officers appointed by law. People v. 
Dunn, 31 App. Div. 140, 52 N. Y. Supp. 968. The 
case was afterwards heard in the court of appeals, 
and the objection that the act delegated judicial 
powers to the special jury commissioner to de- 
termine the qualifications of jurors more fully 
considered. ‘They say that the constitution does 
not secure to the defendant any particular mode 
of jury trial, nor any particular method of jury 
selection; that the constitutional provision car- 
ried no limitation of or restriction upon the 
legislative power, except as to the right guar- 
antied, viz., a jury trial in all cases-in which it 
had been.used before the adeption of the consti- 
tution. 157 N. Y. 582, 52 N. E. Rep. 572, 43 L. R. 
‘A. 247. In Louisiana a statute exempted the. in- 
habitants of the parish residing on the west side 
of a certain river and bayou from serving as 
jurors. It was objected that the act was in viola- 
tion of the constitution, in that it deprived the 
accused of a trial by an impartial jury of the 
vicinage. The court say it has never been doubted 
that the legislature could prescribe the legal 
qualifications of jurors, and that no good reason 
can be assigned why they may not exercise the 
same right as respects territory. State v. Jones, 
8 Rob. 582. By the constitution of the United 
States (Amend., art 6), it is declared that “in all 
criminal prosecutions the accused shall enjoy the 
right to a speedy and public trial by an impartial 
jury of the state and district wherein the crime 
shall have been committed, which district shall 
been previously ascertained by law.*’ Yet section 
802, Rev. St. U.S., which provides ‘that jurors 
shall be returned from such parts of the district, 
from time to time, as the court shall direct, so as 
to be most favorable to an impartial trial, and so 
as not to incur an unnecessary expense, or unduly 
burden the citizens of any part of the district 
with such services,’’ has been upheld, and the 
practice of selecting jurors from particular parts 
of the district to the exclusion of others approved. 
U.S. v. Stowell, 2 Curt. C, C. 153, Fed. Rep. Cas. 
No. 16,409; State v. Kemp, supra. So, in the 
territories, a jury summoned under the territorial 
laws from only one county in the district has been 
held to be a jury from the vicinage in the trial of 
causes arising under the laws of the United 
States, although the crime is charged to have 
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been committed in another county of the district. 
U.S. v. Mays, 1 Idaho, 763. Authorities upon 
this proposition might be multiplied indefinitely 
if it were deemed necessary. 

Moreover, as stated in State v. Kemp, supra, 
there seems to be no case squarely adjudicating 
the unconstitutionality of a law or practice in 
accordance with which a jury fora court possess- 
ing county jurisdiction is selected from one or 
more parts of the county to the exclusion of the 
rest. Shaffer v. State, 1 How. (Miss.) 238, is cited, 
as we understand, in support of the proposition. 
But it does not seem to have been so regarded by 
the supreme court of that state; for in a later case 
it was objected that the drawing of a special 
venire from a box containing 350 names selected 
and furnished by the board of supervisors, un- 
der a statute giving them that power, abridged 
the constitutional right of the prisoner to ‘be 
allowed his chance with all the qualified persons 
in the county.”’ The court say this assignment of 
error is without merit; that the constitution of 
that state entitles the accused to a trial by an 
impartial jury of the county, but it is left to the 
legislature to prescribe the qualifications of jurors 
and to regulate the mode of obtaining a jury of 
the county; and that the mode provided by the 
Code is free from constitutional objection. No 
reference is made to the case in 1 How. Cooper 
v. State, 59 Miss. 267. Zanone v. State, 97 Tenn. 
101, 36 S. W. Rep. 711, 35 L. R. A. 556, is also re- 
lied upon, as we understand, as supporting the 
proposition that a statute providing for procuring 
a jury from a designated portion of the county, to 
the exclusion of another portion, is in violation of 
the constitution. But, while there is some refer- 
ence in the opinion to the constitutional guaranty 
of the right to a trial by a jury from the body of 
the county, we think nothing more was decided 
than that the method adopted for securing a jury 
in that case was in violation of the law of the 
state upon the subject. And the court say that 
the decision in Ellis v. State, 92 Tenn. 85, 20 S. 
W. Rep. 500, where it is held that “if the jury is 
made up of citizens of any part of the county who 
are otherwise qualified the requirement of the 
constitution is complied with.” has no application 
to the case. And we think none of the cases cited 
go further than to decide that a jury obtained in 
violation of the method prescribed by law is not 
a legal jury. They are not authority upon the 
matters under investigation in this inquiry. 

Upon the other hand, the cases other than those 
already referred to are quite numerous which 
sustain the views we have expressed, among them 
the following: Gardiner vy. People, 6 Park. Cir. 
R. 191; U.S. v. Wan Lee (D. C.), 44 Fed. Rep. 
707; State v. Arthur, 39 Iowa, 631: U. S. v. 
Chaires, (C. C.) 40 Fed. Rep. 820; State v. Slover, 
134 Mo. 607, 36 S. W. Rep. 50; Copp v. 
Henniker, 55 N. H. 179, 20 Am. Rep. 194; Trim- 
ble v. State, 2 G. Greene, 404; Colt v. Eves, 12 
Conn. 243. 

It is also to be observed that a number of states 





have provisions similar to what is known as the 
five-mile jury box under our system; as, for in- 
stance, Montana, from which our act was taken; 
New York, which provides that jurors in certain 
cases shall be taken from the city or town in 
which the court is held; and South Carolina, 
which has a provision that under certain circum- 
stances the panel shall be filled from jurors re- 
siding within seven miles of the town where the 
court is held, Indeed, the provision in numer- 
ous jurisdictions for filling panels from the by- 
standers by no means meet the requirement that 
the jury shall come from the body of the county, 
if such requiremeut is to be construed as insisted 
upon by the prosecuting attorney in this case. 
Yet such provisions have never been successfully 
attacked, so far as we have been able to ascer- 
tain. 

It is also to be observed that the provisions of 
the present statute, in the particulars to which 
objection is made, are not new in the legislation 
of this state and territory. By the laws in force 
at the Revision of 1887 it was made the duty of 
the board of county commissioners to select 200 
persons for jury duty, and they were forbidden to 
choose any who served as jurors at the preceding 
term of the district court, and any who appeared 
from the assessment books or were otherwise 
known to be disqualified; and, furthermore, 
when, by reason of there being no panel, or the 
panel being incomplete, it became necessary to 
draw names from the list, and any person drawn 
resided at such a great distance from where the 
court was held that it was deemed impracticable 
or inconsistent with the public interest to sum- 
mon him, the court was authorized to direct that 
he be not summoned, and its finding upon that 
subject was made conclusive. The purpose of 
the latter provision was evidently the same as 
that sought to be accomplished by the ‘‘five-mile 
jury box” of the present law, and its effect was 
the same in depriving the accused of atrial by a 
jury drawn from the body of the county in the 
sense insisted upon by the prosecuting attorney. 

With reference to the specific objection that 
the statute, when it requires the commissioners 
to make a list of the names of all persons whom ” 
they “‘believe’’ to be competent, is unconstitu- 
tional because the selection is left to the discre- 
tion of those officers, and is therefore not from 
the body of the county, not much need be said. 
The constitution does not point out the method 
by which jurors shall be selected, and, as a matter 
of necessity, it must be provided for by the legis- 
lature if the common-law method is to be aban- 
doned. It cannot be claimed that a person 
accused of crime has any constitutional right to 
any particular method of selecting a jury. He is 
entitled only to an impartial jury of the county, 
and, within those constitutional limitations, the 
legislature:may define the qualifications of jurors, 
make such regulations as it may deem wise to 
determine who are qualified, and provide for 
their selection and attendance. It is conceded in 
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the argument that if the officers were required to 
select from the assessment roll the persons pos- 
sessing the qualifications of jurors there could be 
no objection to the statute upon this ground. 
No distinction is possible between the two propo- 
sitions. Some officer or body of officers must, of 
necessity, determive the preliminary question 
who are proper persons to be enrolled upon the 
list of jurymen, and they can only perform that 
duty by enrolling those whom they ‘‘believe’’ to 
possess the qualifications prescribed by law. At 
the common law the duty was imposed upon the 
sheriff, and under any system some officer or 
body of officers must be charged with it. 

It may be said, in conclusion, that one evident 
and prominent purpose of the statute is to avoid 
the evils which experience has shown to attend, 
in miany cases. the issuance of an open venire. 
Under the method prescribed, an open venire to 
complete a trial jury can never issue until not 
only the panel for the term, but also jury box No. 
3, is entirely exhausted. And it would seem that 
for completing the panel for the term an open 
venire can never issue under any circumstances; 
for the first four boxes are intended to contain 
the names ofall the qualified jurors of the county. 
From those boxes the regular panel, when incom- 
plete, is at all times to be filled, and the open 
venire is thus eliminated from the system. 

It is believed that all the questions properly 
before us for decision have been sufficiently an- 
swered. An answer to questions 8 and 9 be- 
comes unnecessary, for the reason that we hold 
the sections designated to be valid, and not in 
violation of the constitution. 

POTTER, C.J., and KNIGHT. J., concur. 


NotTe.— Validity of Statute Providing for the Se- 
lection of Juries, of Certain Qualifications or from 
Certain Parts of the County.—Under all our state 
constitutions the defendant is guaranteed the right of 
trial by a fair and impartial jury selected from the 
county where the crime was committed. At the early 
common law the jury came from the visne or neigh- 
borhood or hundred in which the offense occurred, 
because such a jury were supposed to be more inti- 
mately acquainted with the merits of the controversy, 
and therefore, were better qualified to do justice in 
the premises, than were strangers; but by statute, in 
England, it was subsequently provided that the jurors 
should be taken from the body of the county—de 
corpore comitatus. This is the general principle for the 
selection of juries both in this country and in England. 

Many states, however, have in various ways en- 
deavored to change the rule existing at common law 
by providing for the selection of jurors of special com- 
petency, or ofspecial color or nationality, or from a 
special part of the county. Such juries are called 
‘special juries.”’ 

One of the mostimportant and peculiar cases on this 
subject is that of Zanone y. State, 97 Tenn. 101, 36 S. 
W. Rep. 711, 35 L. R. A. 556. This was a trial for mur- 
der. Upon conviction the defendant appealed and 
the first error assigned is as follows: “The court 
committed error in ordering the sheriff ‘to summon 
the special venire to try defendant, entirely from the 
county, and not to summon any of them from the 
city of Memphis, and the sheriff accordingly summoned 





the venire entirely from the county districts, and 
every citizen of Memphis, where the majority of the 
population of Shelby county resided, was excluded 
from it.”? The appellate court co-incided with the 
argument of the appellant and held that under the 
provision of the state constitution guarantying to the 
accused a trial by “an impartial jury of the county.” 
The courtsaid: ‘The sheriff should have been left 
free and independent to summon an impartial jury 
from the county of Shelby, without reference to any 
particular class of men, and without reference to any 
particular part of the county. The trial judge would 
have as much right to have instructed the sheriff to 
summon the venire of 300 Italians, and not to sum- 
mon men of German or Irish descent, or to summon 
on the venire only men from one particular district of 
the county, orfrom a particular ward in the city of 
Memphis, or to summon all white men, or half of 
them white and the other half colored men, which 
would have been unlawful. When a panel is thus 
selected, and there is a plain departure from, and 
violation of, the legal modes of summoning the panel, 
it is unnecessary to show injury to the defendant. The 
court will presume injury to him, to the extent that he 
has been deprived of his legal rights in the manner of 
selecting jurors; and the conviction will be void, and 
a new trial will be granted him.” The case of 
Ellis v. State, 92 Tenn. 85, which has sometimes been 
cited as sustaining a rule contrary to the one just an- 
nounced was distinguished by the court, in another 
part of the opinion, as follows: ‘In that case an act 
of the legislature created a court with jurisdiction 
over certain districts in Roane county providing that 
the jurors should be selected from those districts 
within its jurisdiction. The act was claimed to be un- 
constitutional because these jurors were not sum- 
moned from ‘the body of the county.’ This court held 
that a jury summoned from that portion of the county 
within the jurisdiction of the court was lawful.’’ 
Other cases similar to the one discussed in this para- 
graph are not numerous. In Hartshorn v. Patton, 2 


.Dall. (Pa.) 252, the court held that a jury could not 


be selected, by order of the court, from the county, 
to the exclusion of the city. In Gibbons v. Van 
Alstyne, 29 N. Y. S. R. 461, it was held to be error for 
a justice to instruct the constable to stimmon all farm- 
ers on the jury in order to get a farmers’jury. See, 
also, as upholding a similar doctrine: Shaffer v. State, 
1 How. (Miss.), 243; Wash v. Com. 16 Gratt. (Va.) 531; 
People v. Hall, 48 Mich. 482: People v. Coughlin, 67 
Mich. 466: State v. Nash, 46 La. Ann. 194; Hewitt v. 
Gage, 71 Mich. 291; Babcock y. People, 13 Colo. 515; 
Jackson v. Pool, 91 Tenn. 453. 

How the authorities have applied, explained and 
twisted the provision of the constitution for an im- 
partial jury of the county, will be made clear by a 
glance at the authorities which we will now set forth 
in abbreviated form. ‘Thus, it has been held that a 
direction to summon a jury from a certain part of the 
district is valid under the sixth amendment to the 
United States constitution. United States v. Ayres, 46 
Fed. Rep. 651. A provision in a city charter that a 
jury shall be selected from the freemen of the city and 
not from the body of the county is valid. Colt v. 
Eves, 12 Conn. 243; State v. Kemp, 34 Minn. 61, 24 N. 
W. Rep. 349. Where two district courts are created 
for the same county their jurisdiction may be divided 
and jurors selected from that part of the county where 
either court has jurisdiction. Trimble v. State,2 G 
Greene, (Iowa), 404; Ellis v. State, 92 Tenn. 85. So, also 
vice versa, where a court has jurisdiction of several 
counties a jury may be selected from the county where 
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the court is sitting, though the crime was committed 
in another county in the same district. United States 
v. May,1 Idaho (Terr.), 768. In Olive v. State, 11 
Neb. 1,7 N. W. Rep. 444, it was held that a law of this 
kind to be effective must be accompanied by one un- 
der which jurors can be called from the whole body, 
and not from a portion merely, of such district. In 
other words, the trial district and the jury district 
must be the same. It has also been held that a statute 
exempting all the citiizens of a certain district of a 
county from jury duty was not invalid. State v. 
Jones, 8 Rob. (La.) 573; Contra: Com. v. Baranowski, 
6 Pa. Co, Ct. 157. A statute permitting a district at- 
torney to take a change of venue has been held con- 
trary to the constitutional provision guarantying an 
“impartial jury of the county,” is held void in Cali- 
fornia. People v. Powell, 87 Cal. 348, 25 Pac. Rep. 
481, 11 L. R. A. 75. But, otherwise, in Louisiana and 
Rhode Island: State v. MeCoy, 29 La. Ann. 593: 
Taylor vy. Gardiner, 11 R. I. 182. Where the name of 
jurors were kept and classified by precincts it was held 
error for the court to order a venire to be selected from 
eleven specified precincts out of the twenty-five. Peo- 
ple v. Hall, 48 Mich. 482,12 N. W. Rep. 665, 42 Am. 
Rep. 477; Hewitt v. Circuit Judge, 71 Mich. 287, 39 N, 
W. Rep. 56. It is also error to instruct a sheriff ina 
special venire to summon a jury “residing as near as 
may be to the place where the murder was commit- 
ted.”’ Shaffer v. State, 2 Miss. (1 How.) 238. It has 
been held that the constitutional provision we are 
discussing does not apply to the method of selecting 
jurymen in cases of deficiency inthe panel. The legis- 
lature may in such cases provide for summoning 
jurors from any place in the county, as well as from 
by-standers. Gardiner vy. People, 6 Parker, Cr. R. 
(N. Y.) 155. 

Juries selected for their superior mental qualifiea- 
tions were known in England at an early date. In pre- 
paring this list, the officer was empowered to use his 
judgment so as to procure an intelligent class of men, 
which was generally done by taking merchants from 
the city of London. Rex v. Edmonds, 4 B. & Ald. 476; 
Rex v. Wooler, 1 B. & Ald. 1931. Special juries, were, 
therefore, well known to the common law. ‘Thus 
in Rex vy. Edmonds, supra, the court said: It 
is the very object of a special jury to obtain 
the return of persons of a somewhat higher 
statien in socicty, than those who are ordinarily 
summoned to attend as jurymen at nisi prius. 
And a similar practice has long prevailed, even in 
the execution of writs of inquiry of damages, before 
the sheriff; wherein a party obtains, on application, a 
rule of the court, in obedience to which the sheriff 
summons persons of a somewhat higher class than 
those by whom he is ordinarily attended.” It is there- 
fore very evident that since this practice of calling 
special juries was a part of the common law, it is not 
within the condemnation of a constitutional provision 
declaring that “the right of trial by jury, as heretofore 
enjoyed, shall remain inviolate,” as a statute making 
provision for such juries merely follows the common 
law. State v. Withrow, 133 Mo. 500; Lommen vy. Gas- 
light Co., 65 Minn. 196, 60 Am. St. Rep. 450; Fowler v. 
State, 59 N. J. L. 585; Brown vy. State, 62 N. J. L. 666, 
In Lommen y. Gaslight Co., the court hoids that 
legislation making provision for the drawing of special 
juries is not class legislation. This case, together 
with that of State v. Withrow, supra, practically ex- 
hausts the question as to the validity of “special or 
struck” juries under our different state constitutions. 


Jorma pauperis. 





JETSAM AND FLOTSAM. 





APPEALS IN FORMA PAUPERIS. 


At common law no bail was required of a party 
prosecuting a writ of error. It has remained for the 
codes and statutes of the several states in America to 
provide for an appeal bond. This has given rise to 
many technical but interesting questions, of which not 
the least interesting is the question of appealing in 
It cannot be said that the courts in 
the United States are yet agreed upon the procedure 
on appeal for poor persons, but in as far as our courts 
are at one it would seem that the pauper is dealt but 
lefthanded justice. ‘Thus though the decisions estab- 
lish that a pauper may have his case tried without 
giving bonds to secure the costs in the first instance, 
yet in recent cases, such as Butler v. Jarvis, 117 N.Y. 
115, and Bodkien vy. State, 14 Wash. 104, and in Shaner 
v. Southern Railway Company, 103 Tenn. 259, and in 
many others, the poor man is denied the right to pros- 
ecute his appeal without giving bonds to secure the 
costs, unless such right is guaranteed to him by the 
statute. This is undoubtedly the consensus of opin- 
ion, and it is equally undoubtedly open to the criti- 
eism that poverty is entitled to justice from a part of 
the judiciary in this country, but is denied by the 
legislators the privilege of a closer and more minute 
scrutiny of its cause in our appellate courts. Some of 
the reasons given for this procedure will attract those 
who care for the wherefore of the conclusion reached 
by our courts. 

In the case of Shaner y. Southern Railway Company, 
103 Tenn. 259, tne appellant made a pauper’s oath 
twelve months after the writ of error was issued en- 
titling him to appeal. The learned court held that 
“neither this court nor its clerk will be justified in 


‘presuming that petitioner’s condition had not so im- 


proved in time that he could not now execute a cost 
bond,” and for this reason dismissed the writ. It 
might or might not have been a reasonable presumption 
that the appellant Shaner had so prospered in a year 
that he could furnish the requisite bond on appeal, 
but the record fails to disclose that there was anything 
to show that he had improved either in mind, body, 
or estate. 

Another peculiar and uniform phase of the law of 
appealing in forma pauperis is the attitude of the 
court in construing this statute of privilege. It would 
seem that our judges should not be diligent in search- 
ing out reasons why the poor man’s cause should not 
be heard, yet a review of a great number of cases on 
this point brings one reluctantly to this conclusion. 
In the case of Demonet vy. Jones (Tex. Civ. App. 1897), 
42S. W. Rep. 1033, a man attempting to appeal with- 
out payment of costs swore that there had been “re- 
covered a judgment against him for all the costs 
of suit, and from which judgment he has appealed; 
* * * and said William Demonet on his oath says 
that he is unable to pay the costs of appeal or any part 
thereof,” and the court held that this only showed 
that a judgment for costs had been rendered against 
the aftiant, and that such an affidavit did not suftici- 
entlr identify the judgment which was recovered 
against the appellant and therefore his appeal must 
be dismissed. In the same case the court, pursuing 
its line of strict construction against the pauper. ap- 
pellant, held that, while an appeal bond which is not 
fatally defective may be amended, an affidavit praying 
to be allowed to appeal in forma pauperis, when once 
written, is written and cannot be changed. This may 
be the proper construction of statutes regarding 
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amendments of pleadings in that jurisdiction, but one 
fails to see at first glance why a bond for costs is 
amendable, and an aftidavit which is intended to take 
the place of such a bond cannot be changed. 

In the case of Ball v. Mapp, 114 Ga. 349, continuing 
this line of strict construction and minute inspection 
of the pauper’s affidavit, the court held that the ap- 
peal should be dismissed because the affidavit alleged 
that affiant was unable to pav the costs of court “‘or’”’ 
costs of appeal, when it should have stated, in the 
opinion of the court, that he was unable to furnish the 
costs of court “and” costs of appeal. This same thing 
was held in the case of Abernathy v. Mitchell, 113 Ga. 
127, and in many other cases which we have no space 
tocite. Suftice ittosay that this represents the weight 
of authority in the several jurisdictions in which it has 
been held. 

One poor man, embarrassed by a tender conscience, 
refused to make the affidavit in the conjunctive form, 
and argued on appeal that he was able to pay the costs 
on the trial, but unable to pay the costs of appeal, and 
his conscience would not allow him to make the afti- 
davit in the conjunctive form. The court disagreed 
with him on a matter of ethics, holding: ‘A man 
may conscientiously depose that he cannot do both of 
two things, although he may be able to do either of 
them. To illustrate: A man who can easily walk fifty 
yards, but who cannot leap over a fence twenty feet 
high, may conscientiously swear that he is unable to 
walk the fifty yards and leap over the fence. Soa 
man, if able to pay the costs of suit but unable to give 
the bond for the eventual condemnation money, can 
truthfully depose that he cannot do both of them.” 
This is quoted from the opinion of the court in the 
case of Cheshire vy. Williams, 101 Ga. 814. With all due 
deference to this court, this is refinement refined, and 
seems to point the moral that a poor man must be 
equally learned in moral philosophy and in law in 
order to have his case heard on appeal. 

In Utah there is asystem by which a man can try 
his case on credit. In the case of Hoagland v. Hoag- 
land, 18 Utah 304, the court says: ‘The statute did 
not protect a poor person from the judgment for costs 
in case he was unsuccessful; on the contrary, if the 
poor person fails in his action or appeal, such ad- 
vance costs shall be assessed against him and may be 
collected from him personally. * * * Reading and 
construing the several sections together, we are con- 
strained to find that the object and purpose of requir- 
ing the affidavit under section 1017 was to protect the 
poor person from the payment in advance of fees to 
certain ofticers.”” Thus we see, ifthe pauper or his 
attorney, or the jury, did not agree that his case was 
good, he must pay willy-nilly. This may be explained 
when we note that the jurisdiction is Utah, and the 
case is a divorce case. The appellant was a wife of 
the defendant. It is appalling to think what would 
happen if aman much married should abuse many 
wives, and each one should be entitled to a divorce in 
forma pauperis. 

In Tennessee.a poor man may be falsely imprisoned, 
maliciously prosecuted, and slandered, and is debarred 
by statute, and the constructions of such statutes by 
the courts, from appealing in forma pauperis. Cox v. 
Patent, 11 Lea (‘Tenn.), 545; Hendrickson vy. Cart- 
wright, 99 Tenn. 364, are directly in point. This, of 
course, can be explained as an oddity of legislation, 
and no reasonable man would impute the wilful denial 
of appeal in such cases to the state of Tennessee. 

In speaking of the oddities of the statutes and de- 
cisions of this much-tangled and curious subject, there 





isa peculiar statute in Georgia. Section 4056 of the 
Code of that state provides: “Ifa party applying for 
a writ of certiorari will make and file with his petition 
an affidavit in writing that he is advised and believes 
that he has good cause for certioraring the proceed- 
ings to the superior court, and that, owing to his pov- 
erty, he is unable to pay the costs and give security, 
as required in the preceding section, such affidavit 
shall, in every respect, answer, instead of the certiti- 
cate and bond above mentioned.”? Whatever may be 
said of the ingenious use of the word “‘certioraring,” 
it is difficult to determine whether the power of “cer- 
tioraring”’ is still left in the court or in the party de- 
siring it. We have always been under the impression 
that only a court could issue the writ, but it is not an 
unfair construction of this sentence to say that a party 
keenly aggrieved may indulge in the relief of certio- 
raring. 

One might think that the foregoing cases and com- 
ments sufticiently show that, in seeking justice, pov- 
erty, to say the least, is rather inconvenient. It can 
also be concluded that our courts are making strenu- 
ous efforts to demonstrate that there isa great gulf 
between them and anything that approaches eleemo- 
synary institutions. It is undoubtedly a difficult mat- 
ter for a pauper or his attorney to frame a satisfactory 
case on appeal when he is a resident of the state in 
which he attempts to proceed, but it is iinpossible for 
the pauper who is a wayfarer even to attempt to ap- 
peal without payment of costs. It is decided squarely 
in the case of Christian v. Gouge, 58 How. Pr. (N. Y.) 
445, that a nonresident plaintiff is not permitted to 
prosecute an appeal in forma pauperis. This is also 
undoubtedly the law of Tennessee and other states, 
though space prevents us from citing more cases. In 
the same line is the decision in Sharer v. Gill, 74 Tenn. 
496, that an appeal of an infant cannot be prosecuted 
in forma pauperis. In fact, “thou shalt not’ is writ- 
ten in large characters over almost every decision 
wherein a pauper has attempted to appeal without 
payment of costs. 

As has been said, all the cases sustaining the doc- 
trines that have been announced in the causes cited 
are sustained by many others, and it is a comment 
which needs no elaboration that out of the sixty.or 
seventy recent cases that have been examined in this 
matter there have been found but six or eight cases of 
appeal in forma pauperis which have not been dis- 
missed on account of technical irregularities in the 
affidavit of the pauper.—Law Notes. 








BOOK REVIEWS. 
FLETCHER ON EQUITY PLEADING AND PRACTICE. 

A Treatise on Equity Pleading and Practice with 
Forms and Precedents. Had the author not been an 
extensive and successful practitioner, he perhaps 
would not so aptly have caught on to what the profes- 
sion require,and,to meet that requirement,combined 
in one treatise, Pleading, Practice and Forms. These 


branches of equity are so.closely interwoventhat an 


accurate understanding of the procedure in chancery 
renders essential a consideration of all three branches 
of the subject. The author has produced a book which 
will be of great value to the busy practitioner for fre- 
quent and ready reference, in his equity cases, as he 
has taken up and discussed every conceivable topic 
that can arise in an equity suit, among which we may 
enumerate, capability of suing and being sued, par- 
ties, bills of information, process and appearance, 
taking bills as confessed, appearance proceedings b 
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defendant, kinds of defense, demurrers, pleas, an- 
swers, excepting to answers, disclaimers, replica- 
tion, rules of court, putting complainant to his elec- 
tion, payment of money into court, production of 
documents, amendments, interlocutory applications, 
attidavits, stipulations and admissions, consolidations, 
receivers, ne exeat injunctions, contempts, dismissal, 
reference to master, feigned issues, evidence, hearing, 
decrees, further directions, costs, rehearing, appeals, 
bills of interpleader, bills of certiorari, perpetuating 
testimony, bills de bene esse, bills of discovery, sup- 
plemental bills, revivor, eross-bills,review, inpeaching, 
impeaching for fraud, suspending and avoiding oper- 
ation of decree, bills of review, bills of revivor, sup- 
plemental bills. In the appendix are the rules of 
practice for the courts of equity of the United States. 
The table of cases cited contains about 20,000 author- 
ties. The book contains 1,400 pages, almost too many 
pages for one volume, especially so in the interest of the 
publishers who have added nothing to the price on 
account of its great thickness. The author is William 
Meade Fletcher of the Chicago Bar and professor 
of the law of equity pleading and practice in the law 
school of Northwestern University. Published by 
Keefe- Davidson Company, Saint Paul, 
SMITH ON MUNICIPAL CORPORATIONS. 

While we often view with apprehension the mul- 
titudinous reproduction of legal text-books and the 
piling up of digests and reports, there are occasional 
instances in which this apprehension gives place to 
peculiar satisfaction and encouragement, whenever an 
author of more than ordinary ability undertakes to 
resolve some difficult branch of the law into its funda- 
mental principles and to classify the authorities on 
some reasonable and logical basis. This is what has 
been done in a treatise, prepared by Hon. John W. 
Smith, of the Chicago bar, entitled, Commentaries on 
the Modern Law of Municipal Corporations. This 
book is a revised, re-written and enlarged edition of 
Beach on Publie Corporations, and has been extended 
to include publie corporations and political and 
governmental corporations of every class. The work 
opens with a historical view of the corporation idea 
generally, followed by an account of the creation of 
the corporation. Following this is an explanation of 
charters and their construction, with a discussion of 
questions relating to their amendment, repeal and 
forfeiture. An interesting account is then given of 
the membership or citizenship in municipal corpora- 
tions, and the personal liability attending such 
citizenship. One of the difficult questions of the law 
relating to municipal corporations is the authority of 
municipal officers and the extent of their liability or 
that of the city for their negligence or mismanage- 
ment. Following the matters discussed under the 
foregoing general heads are special chapters on public 
boards, official bonds, meetings and elections, con- 
solidation and reorganization, partition and dissolu- 
tion, ordinanees and by-laws, ultra vires, eminent 
domain, legislative control, fiscal management, munic- 
ipal funds, charities and correction, police powers, 
suppression of nuisances, public improvement and 
assessments therefor, municipal courts and records, 
firemen and policemen, water and light, public 
education, taxation, and enforcement of legal reme- 
dies against and in behalf of municipal corporations. 
No other work contains the subject of municipal cor- 
porations more fully or accurately treated. Published 
by Bowen-Merrill Company, Indianapolis, Ind. 





HUMOR OF THE LAW. 





One day Sir Henry Holland, a noted physician, was 
engaged ina hot argument with “Bobus” Smith, a 
barrister, concerning the merits of their respective 
professions. ‘You will admit,” said Sir Henry, ‘that 
your profession does not make angels of men.” **No,” 
retorted Smith, ‘there you have the best of it.” 





The latejudge Brady related an incident that oc- 
curred when he was holding the old court of Oyer 
and Terminer before that ancient tribunal had been 
superseded by Part I. of the Trial Term of the 
Supreme Court, designated by rule as the Criminal 
Term for thetrial of indictments. A negro witness 
for the prisoner was under cross-examination by the 
assistant district attorney, who was endeavoring to 
elicit some damaging admissions of former collisions 
between the witness and the guardians of the public 
peace. “Tell me,” asked the counsel severely, ‘do 
you know Officer Smith??? The eye of the witness 
rolled apprehensively and beads of perspiration 
startedon his brow while he repeated the question 
nervously several times as if to gain its full import: 
“Do 1 know Officer Smith?—Do I know Officer Smith?” 
Then with a sudden burst of relief he exclaimed,‘ Does 
Officer Smith know me. boss? — Dat’s de question!” 
And soit was. The well-taken point was, it is need- 
less to say, thoroughly appreciated by so good a judge 
of wit and humor as the presiding justice as well as 
by the jury, bar and spectators. 





Senator Daniel of Virginia was at one time counsel 
for a small Southern railroad. Ata point on the line 
where it crossed a prominent highway they had an 
old negro watchman, whose duties consisted in warn- 
ing travelers of the approach of trains. One night a 
farmer’s wagon was struck, causing a bad accident. 
The railzoad company was of course sued for dam- 
ages and at the trial the old darky was the chief wit- 
ness for his employers. He answered the questions 
put to him in a clear, direct manner. Among them 
was the query as to whether he surely swung his 
lantern across the road when he saw the train coming, 
to which he replied: 

“Deed I did, sah.” 

The railroad company won the suit and Mr. Daniel 
took oecasion later to compliment his witness on his 
excellent testimony. The old fellow was profuse in 
thanks, but before they parted bluntly said: 

“Lordy, Marse John, I sho’ was skeered when dat 
lawyer gin to ax me ’bout de lantern. Iwas afeared 
he was goin’ to ax me if it was lit or not, ’cause de 
oil in it done give out some time before de axdent.”’ 








WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions 
of ALL the State and Territorial Courts of 
Last Resort, and of all the Federal Courts. 
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1. ACTION—Misjoinder of Counts.—In action for negli- 
gence, held error to join in the same declaration a count 
against two defendants with counts against each sepa- 
rately.—Chicago & A. R. Co. v. Murphy, IIL, 64 N. E. Rep. 
1011. 

2. ACTION — RAILROADS.—The owner of a building in- 
jured by a railroad cut held entitled to one either for 
breach of contract or in tort.—Paterson Extension R. Co. 
v. Rector, ete., of Church of Holy Communion, N. J., 53 
Atl. Rep. 449. 

3. ADULTERY — Indictment. — On trial of a man for 
adultery, it was immaterial that the indictment did not 
did not state whether the woman was married or single; 
it stating that she was not married to defendant.—Lyman 
vy. People, Ill., 64 N. E. Rep. 974. 

4. APPEAL AND ERROR — Amount Involved. — The 
amount prayed for in the petition, nothing being re- 
recovered, is the amount involved on appeal, though the 
proof did not authorize recovery of so much.—Howard 
v. Maysville & B.S. R. Co., Ky., 70 8. W. Rep. 681. 

5, APPEAL AND ERROR—Invited Error.—Where a party, 
by a request fora ruling, leads the court into error, he 
is precluded from claiming a reversal of the judgment by 
reason thereof.—Missouri, N. & T. Ry. Co. of Texas v. 
Eyer, Tex , 70 8. W. Rep. 529. 

6. APPEAL AND ERROR — Letter Press Copies 175.—An 
objection to the introduction of letter-press copies of 
letters, on the ground that no notice to produce had been 
given, cangot be first made on appeal.—P. P. Emory Mfg. 
Co. v. Rood, Mass., 65 N. E. Rep. 58. 

7. ASSAULT AND BATTERY—Damages.—Where plaintiff 
was entitled to recover compensatory damages for an 
assault, he was entitled to such a sum as would compen- 
sate him for his injuries, pain and suffering, expendi- 
tures, loss of time, etc.—Armstrong v. Rhoades, Del., 53 
Atl. Rep. 435. 

8. ASSAULT AND BATTERY — Self-Defense. — The mere 
fact that one has a knife in his hand held to justify an 
assault on him by one towards whom he is walking.— 
State v. Pohl, Mo., 70 S. W. Rep. 695. 

9. ASSIGNMENTS FOR BENEFIT OF CREDITORS —Prefer- 
erence.—A deed from a grantor to a corporation, with- 
held from record until the day he filed an assignment 
for the benefit of creditors, held void as a preference.— 
Taylor v. Seiter, Ill., 65 N. E. Rep. 433. 

10. ATTORNEY AND CLIENT—Compromise.—An attorney 
is presumed to have had authority to compromise a pend- 
ing suit in which he appeared.—Strattner v. Wilmington 
City Electric Co., Del., 53 Atl. Rep. 436, 

ll. BANKRUPTCY—Acts of Bankruptcy.—A corporation 
which is not in fact insolvent does not commit an act of 
bankruptcy by submitting tu the appointment of a re- 
ceiver by a state court.—Jn re Henry Zeltner Brewing 
Co., U. 8. D. C., 8, D. N. Y., 117 Fed. Rep. 799. 

12, BANKRUPTCY—Assignment.—The filing of a chattel 
mortgage, withheld from record an unreasonable time 
after the making of an assignment for the benefit of 
creditors, held insufficient to create a lien against the 
bankrupt’s estate, within Bankr. Act, § 67a. — Jn re H. G. 
Andrae Co., U. 8S. D. C., E. D. Wis., 117 Fed. Rep. 561. 

13, BANKRUPTCY—Assignment of Judgment.—Transfer 
of a judgment by an assignor for the benefit of creditors, 
subsequently adjudged a bankrupt, held fraudulent, and 
hence the bankrupt was not entitled to exemptions.—Jn 
re Yost, U. 8S. D. C., M. D. Pa., 117 Fed. Rep. 792. 





14. BANKRUPTCY — Attendance of Witnesses. — Under 
Bankr. Act, § 41, and in view of Rev. St. § 876, one cannot 
be compelled to attend a reference in bankruptcy within 
the state of his residence at a distance of more than 100 
miles from where he resides.—/n re Hemstreet, U. 8. D. 
C., N. D. Iowa, 117 Fed. Rep. 568. 


15. BANKRUPTCY — Attorney’s Fees. — Allowance of 
attorney’s fee made to the attorneys for the petitioning 
creditors of an involuntary bankrupt.—Jn re Evans, U. 
8. D.C., E. D. Car., 117 Fed. Rep. 574. 


16. BANKRUPTCY—Character of Business.—Business of 
a laundry held not within Bankr. Act, § 4, giving bank- 
ruptcy jurisdiction over corporations engaged in certain 
classes of pursuits.—ZJn re White Star Laundry Co., U. 8. 
D. C., E. D. Wis., 117 Fed. Rep. 570. 


17. BANKRUPTCY — Claim for Wages.—Bankr. Act. § 64D 
(4, 5), held to authorize a preferred claim for wages not 
accrued within three months after institution of bank- 
ruptcy proceedings, where the claims had become liens 
under state statutes. — /n re Slomka, U.S. D. C.,8. D. N. 
Y., 117 Fed. Rep. 688. 

18. BANKRUPTCY — Custodia Legis. — Where distress 
proceedings against a bankrupt were not brought by the 
landlord until after the adjudication of bankruptcy, the 
landlord acquired no priority by reason thereof, since 
the goods distrained were in custodia legis at the time of 
the levy. — Jn re Duble, U. 8. D. C., M. D. Pa., 117 Fed. 
Rep. 794. 

19. BANKRUPTCY — Deposit of Funds.—The funds of an 
estate in bankruptcy should be deposited to the credit of 
of the trustee as such, designating the estate.—Jn re Carr, 
U.S. D.C., E. D.N. Car., 117 Fed. Rep. 572. 


20. BANKRUPTCY — Exemptions. — Under Bankr. Act 
1898, § 5, and Id. § 51, cl. 2, held that a bankrupt in volun- 
tary proceedings tannot hold exemptions, as against 
court costs in the proceeding.—Jn re Hines, U.S. D. C., 
8. D. W. Va., 117 Fed. Rep. 790. 

21. BANKRUPTCY — Exemptions.—A bankrupt held not 
entitled to exemptions from the proceeds of property 
sold by his assignee for the benefit of creditors before 
the bankruptcy proceedings were instituted. — Jn re 
U.S. D. U., E. D. Pa., 117 Fed. Rep. 507. 

22, BANKRUPTCY — Fraud on Creditors. — Conveyance 
procured to be made to bankrupt’s son held in fraud of 
bankrupt’s creditors.—Hoffman y. Chicago Title & Trust 
Co., Ill., 64 N. E. Rep. 1027. 


23. BANKRUPTCY — Insane Person.—An insane person 
held not entitled to file a petition to be adjudged a vol- 
untary bankrupt, within Bankr. Act, §§ 4a, 59a.—In re 
Eisenberg, U, 8. D. C., 8. D. N. Y., 117 Fed. Rep. 786. 


24. BANKRUPTCY — Judgment in State Court. — A judg- 
ment of a state court against a bankrupt, before the 
expiration of the time to appeal, held not final nor con- 
clusive, either on the federal courts or trustee in bank- 
ruptcy.—/n re Freeman, U.S. D. C., N. D. N. Y., 117 Fed. 
Rep. 680. 


25. BANKRUPTCY — Payment of Costs. — The matter of 
payment of costs, where there is a composition of debts 
of a bankrupt, is one of agreement.—/x re Harris, U. 8. 
D.UC.,N. D. Tenn., 117 Fed. Rep. 575. 

26. BANKRUPTCY—Power of Court.—Under the Code of 
Georgia, which provides that a creditor has no right to 
collect usurious interest from an insolvent debtor to the 
prejudice of other creditors, petitioning creditors in 
bankruptcy may attack a conveyance by the alleged 
bankrupt on the ground of usury, and the court has 
power to enjoin a sale thereunder, pending the adjudica- 
tion of the question. — Jn re Miller, U. S. D. C., E. D. Ga. 
118 Fed. Rep. 360. 

27. BANKRUPTCY—Proof of Claims.—A referee should 
hear objections made to the proof of claims before the 
appointment of a trustee sufliciently to determine 
whether they are made in good faith, and, if so, and they 
appear to be well founded, the claims should not be 
allowed for voting purposes.—Jn re Malino, U.S. D. C., 
8S. D. N. Y., 118 Fed. Rep. #68, 
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28. BANKRUPTCY — Sale of Removable Structures.— 
Where vendee of real estate becomes bankrupt, the pro- 
ceeds obtained by his trustee from the sale or removal of 
structures placed thereon by the vendee belong to the 
general creditors, and not to the vendor, whether such 
structures be removable fixtures or part of the realty.— 
In re Clark, U.S. D. C., M. D. Pa., 118 Fed. Rep. 358. 


29. BANKRUPTCY — Taxation of Funds.—The funds of a 
bankrupt estate in the hands of the trustee are subject to 
state and local taxation in that taxing district where the 
values might have been assessed for taxation if the 
bankruptcy had not supervened.—J/n re Sims, U. 8. D. C., 
W. D. Ga., 118 Fed. Rep. 356. 

30. BANKRUPTCY—Variance From Statement.—A claim 
against a bankrupt estate cannot be allowed on evidence 
which is at variance with the statement. — /n re Lansaw, 
U.S. D. C., D. Mo., 118 Fed. Rep. 365. 

31. BANKRUTCY—Verification by Attorney.—An appli- 
‘ation for an injunction in bankruptcy proceedings held 
not objectionable because verified by the attorney for 
the creditors, and not by the creditors themselves.—/n re 
Goldberg, U. 8. D. C., N. D. N. Y., 117 Fed. Rep. 692. 

32. BENEFIT SOCIETIES — Evidence to Establish 
Suicide.—A fair preponderance of the evidence only is 
required to establish the fact of suicide as a defense to 
an action on a life insurance policy.—Kerr vy. Modern 
Woodmen of America, U. 8. C. C. of App., Eighth Circuit, 
117 Fed. Rep. 593. 

33. BENEFIT SOCIETIES—Subordinate Lodges.—A sub- 
ordinate lodge may waive a forfeiture resulting from 
nonpayment of assessments. — Grand Lodge A, UV. U. W. 
vy. Lachmann, II)., 64 N. E. Rep. 1022. 

34. BENEFIT SOCIETIES — Suicide. — Where an insur- 
ance certificate excepted death by suicidal act of insured, 
whether sane or insane, held error to instruct that the 
beneficiary could recover unless the insured did with 
rational intent commit suicide. — Supreme Lodge Mut. 
Protection vy. Gelbke, IIl., 64 N. E. Rep. 1058, 

45. BILLS AND NOTES—Liability of Officers. — Where a 
note was signed by a corporation, “per C., Secretary. J., 
General Manager,” — the word “per” applied to both 
officers, and J. was not a joint maker thereof.—Williams 
v. Harris, Ill., 64 N. E, Rep. 988. 


36. BILLS AND NOTES—Surety’s Liability on Raised Note. 
—A surety on a note raised by the maker,inserting words 
in spaces left therein, held liable to a bona fide purchaser. 
—Hackett v. First Nat. Bank, Ky., 708. W. Rep. 664. 

37. CANCELLATION OF INSTRUMENTS—Corporate Stock. 
—In a suit to set aside a sale of corporate stock for fraud, 
facts held not sufficient to put plaintiff on inquiry to as- 
certain whether or not the stock was fully paid, as rep- 
resented.—Coolidge v. Rhodes, Ill., 64 N. E. Rep. 1074. 


38. CARRIERS—Damaged Goods.—Carrier of perishable 
goods, obeying consignor’s instruction not to ice, held not 
liable for damage, unless unreasonable delay in transpor- 
tation required violation of instructiop.—Texas Cent. R. 
Co. v. Dorsey, Tex., 70 8. W. Rep. 575. 

39. CARRIERS—Municipal Regulation of Rates. — The 
rate of fare prescribed by a city ordinance limiting the rate 
of fare to be charged by street railway companies is pre- 
sumed to be reasonable.—Chicago Union Traction Co. v. 
City of Chicago, I11., 65 N. E. Rep. 470. 

40. CARRIERS—Negligence.—Failure of a motorman to 
stop a street car and ring the bell before reaching a rail- 
road crossing, as required by ordinance, held negligence. 
—Gulf, C. & 8. F. Ry. Co. v. Holt, Tex.,70 8S. W. Rep. 591. 

41, CARRIERS—Unreasonableness of Rates. -The ele- 
ments to be taken into consideration in determining 
whether rates charged to and from a city are unjust and 
unreasonable in themselves stated. — Interstate Com- 
merce Commission y. Southern Ry. Co., U. 8. C. C., W. D. 
Va., 117 Fed. Rep. 741. 

42. CHARITIES—Indefiniteness of Beneficiaries.—A chari- 
table bequest “to the poor” held void, for indefiniteness 
of beneticiaries.—Thompson’s Exr. v: Brown,Ky., 70 8. W, 
Rep. 674. 











43. CHATTEL MORTGAGES — Election of Remedies.—A 
mortgagee having taken possession of the mortgaged 
chattels, his rights held not affected by wrongful seizure 
by mortgagors.—First Nat. Bank v. Geo. R. Barse Live 
Stock Commission Co., Ill., 64 N. E. Rep. 1097. 

44. COMPROMISE AND SETTLEMENT—Extending Time.— 
The court held to have no power to extend time in an of- 
fer by defendant in his answer to allow complaimant to 
buy the property-in question within a certain time.— 
Heaton Vv. Gaines, IIl., 64 N. E. Rep. 1081. 

45. CONSTITUTIONAL LAW —Game Law.—Game Law 
April 24, 1899, §§, 20-22, relating to a public sale of game 
seized, held not violative of Const. U. 8S. Amend. art. 14, § 
1, guarantying equal protection of laws.—Meul y. People, 
11)., 64 N. E. Rep. 1106. 


46, CONSTITUTIONAL LAW—Life Insurance.—Reyv. St. art. 
3071, allowing a recovery against a life insurance com- 
pany, contesting payment, of a penalty of 12 per cent. 
and reasonable attorney’s fees, does not deny the equal 
protection of the laws guaranteed by the fourteenth 
amendment of the federal constitution.—Sun Life Ins. 
Co. v. Phillips, Tex., 70 8. W. Rep. 603. 

47. CONSTITUTIONAL LAW—Liquor Tax.—Act April 17, 
1901, imposing a tax on liquor manufacture, held to vio- 
late Const. U. S. Amend. 14, granting equal protection of 
the laws.—State v. Bengsch, Mo., 708. W. Rep. 710. 

48. CONTEMPTS—Each Court has Exclusive Jurisdiction 
of its Own.—Each court has exclusive jurisdiction of con- 
tempts of its authority and of disobedience of its orders 
and processes, and no other court can bail or discharge a 
prisoner committed for contempt of a court which had 
jurisdiction to make the order and to issue the commit- 
ment.—Jn re Nevitt.,U. S. C. C. of App., Eighth Circuit, 117 
Fed. Rep , 448. 

49. CONTRACTS—Corporations.—A waiver of citation by 
an officer of a corporation, in good faith, as representa- 
tive of the corporation, is binding on it.—Fox v. Robbins» 
Tex., 70S. W. Rep. 597. 

50. CONTRACTS—Option Contract.—A refusal to perform 
a contract requiring 30 days’ notice, when first notified to 


. do so, held to obviate the necessity of further demand at 


the expiration of the 30 days.—Loeb y. Stern, IIl., 64 N. E. 
Rep. 1043. 

51. CONTRACTS—Valid in Another State.—Contract for 
paaticipation in profits by officers of corporation, though 
void in Pennsylvania, if valid in New York, where entered 
into, may be enforced in Pennsylvania.—Rumsey v. New 
York & P. R. Co., Pa., 53 Atl. Rep. 495. 

52. CORPORATIONS—Dissenting Stockholders. — Under 
Starr & C. Ann. St., ch. 32, par. 65,a dissenting stock- 
holder held not entitled to enforce from consolidated cor- 
poration payment in cash for his stock in one of the cor- 
porations consolidated.—Mayfield vy. Alton Ry., Gas & 
Electric Co., I11.,65 N. E. Rep. 100. 


53. CORPORATIONS—Estoppel.—Persons contracting with 
a corporation are presumed to act with full knowledge 
of its charter powers.—Chicago Union Traction Co. v. 
City of Chicago, IIL, 65 N. E. Rep. 451. 
. 54. CORPORATIONS—Exchange of Property for Stock.— 
Gross overvaluation of property conveyed to a corpora- 
tion in payment for its stock is presumptive evidence of 
fraud, which places the burden of proof upon the stock- 
holder to show the good faith of the transaction.—Taylor 
v. Walker, U. 8. C. C., N. D. IIL, 117 Fed. Rep. 737. 


55. CoRRORATIONS—Right of Executor—Under the law 
of California an executor is entitled to have shares of 
stock in a corporation owned by his decedent, transfer- 
red by the corporation to his own name as such executor. 
—London, Paris & American Bank vy. Aronstein, U. 8. C. 
C. of App., Ninth Circuit, 117 Fed. Rep. 601. 


56. CORPORATIONS—Statutory Liability.—In an action 
at law to enforce a stockholder’s statutory liability, evi- 
dence that the transfer of defendant’s stock, alleged as a 
defense, was fraudulent, was admissible.—Lamson v. 
Hutchings, U. 8. C.C. of App., Seventh Circuit, 118 Fed. 
Rep, 321. 
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57. CORPORATIONS—Ultra Vires.—Even if a purchase of 
property by a corporation was in excess of its powers, it 
may lease it, and recover on a guaranty of the rent bya 
third person.—Nantasket Beach S. 8. Co. v. Shea, Mass., 
65 N. E. Rep. 57. ’ 

58. CosTs—Action on Foreign Judgments.—In an action 
to recover costs awarded in a suit in equity in a foreign 
state, it is not necessary to plead the statute authorizing 
the award —Davis y. Coln, Mo., 70 8. W. Rep. 727. 

59. CouRTS—Unreasonable Limitation of Charges.—An 
order limiting the number of requests to charge which 
each party may make to 12 held unreasonable.—Chicago 
City Ry. Co. v. Sandusky, Ill.,64N. E. Rep. 990. 

60. CRIMINAL EVIDENCE—Admissibility. — Where cer- 
tain letters written by one charged with a crime were in- 
troduced against him, it was not competent for him in 
his testimony to explain unambiguous’ expressions 
therein.—Powers vy. Commonwealth, Ky., 708. W. Rep. 
644. 

61, DAMAGES—Deficiency Judgment.—A deficiency judg- 
ment arising from foreclosure proceedings held to con- 
stitute a just measure of damages against the party 
wrongfully refusing to repurchase the trust deed and 
notes.—Loeb v. Stern, Ill., 64 N. E. Rep. 1043. 

62. DEATH—Damages.—In an action for the wrongful 
death of a servant, an instruction as to the elements of 
damage proper to be considered by the jury held proper. 
—Anthony Ittner Brick Co. v. Ashby, Ill, 64 N. E. Rep. 
1109. 

63. DEATH—In Same Disaster.—In action on benefit 
certificate by those claiming under beneficiary named in 
certificate, held necessary to show that beneficiary sur- 
vived insured.—Middeke v. Balder, IIl., 64.N. E. Rep. 1002. 


64. DEATH — Miners’ Act.— Judgment may not be 
awarded plaintiffs jointly inan action for wrongful death, 
one of them not being entitled to sue therefor.—Willis 
Coal & Mining Co. y. Grizzell, Ill., 65 N. E. Rep. 74. 

65. DEEDs—Scope.—That which will pass by certain de- 
scriptive words in a grant will be excepted by the same 
descriptive words in an exception.—Mitchell v. D’Olier, 
N. J., 53 Atl. Rep. 467. 

66. DEFAULT — Setting Aside. — Where defendant de- 
faults, every material and traversable fact alleged in the 
declaration is admitted.—City of Chicago v. English, IIl., 
64 N. E. Rep. 976. 

67. DESCENT AND DISTRIBUTION—Action of Life Policy. 
—The widow and children of an insured can maintain 
action on his life insurance policy; the petition averring 
that there were no debts and no administration.—Sun 
Life Ins. Co. vy. Philllips, Tex., 70 S. W. Rep. 603. 


68. DISMISSAL AND NONSUIT—Retraxit.—A discontinu- 
ance held not a retraxit, barring another action, though 
counsel had agreed to the facts and submitted them to 
the court for its opinion as ona special verdict.—Wilson 
v. Smith, U. 8S. C. C., E. D. Pa., 117 Fed. Rep. 707. 


69. DIvVORCE—Desertion by Wife.—A wife who deserts 
her husband, in order to entitle herself to the benefit of 
the rule requiring him to seek her, must so comport her- 
self as not to give him ground to suspect her chastity.— 
Hall v. Hall, N. J., 53 Atl. Rep. 455. 

70. DOWER—Purchase Money Lien.—Under Ky. St., § 
2135, where whole of land of husband is sold, and there is 
a surplus of proceeds over liens, held, that the widow 
may not have recourse to the land or hold its owner, but 
her dower claim is only against the surplus.—Helm v. 
Board, Ky., 708. W. Rep. 679. 

71. EASEMENTS — Way of Necessity. — A purchaser of 
standing timber with right to remove, though having a 
way by necessity tothe highway for removing it, held 
not entitled to use any way he chooses, though it is com- 
monly used by others.—Worthen vy. Garno, Mass., 65 N. E. 
Rep. 67. 

72. ELECTIONS — Village President. — The president of 
a village, though ex oficio a member of the board of su - 
pervisors,held not a county officer,within the meaning of 





Election Law, § 98. — King v. Jordan, Ill., 64 N. E. Rep 
1072. 

73. EMBEZZLEMENT — Indictment. — An indictment 
charging that defendant had possession of a “mule” by 
virtue of a contract of hiring, and then and there convert 
“said horse” to his own use, is bad. — Duncan v. State, 
Tex., 70S. W. Rep. 543. 

74. EMINENT DOMAIN — Commi rs as Wit = 
Commissioners appointed to determine the damages and 
benefits from certain street improvements held proper 
witnesses on exceptions to their report.—City of St. Louis 
vy. Abeln, Mo., 70S. W. Rep. 708. 


75. EMINENT DOMAIN — Sanitary District.—Judgment in 
condemnation proceedings by sanitary district held not 
a bar to subsequent recovery for negligent construction 
of river channel. — Sanitary Dist. of Chicago v. Ray, IIl., 
64 N. E. Rep. 1048. 

76. EMINENT DOMAIN — Water Courses. — Where a city 
had appropriated and improved a natural stream for 
drainage purposes, it thereby acquired exclusive juris- 
diction thereof, and the stream could not be appropriated 
by a drainage district subsequently formed. — Bishop v 
People, IIl., 64 N. E. Rep. 421. 

77. Equity — Laches. — An unexplained delay of four 
years, after knowledge of the falsity of statements, is 
fatal to relief in equity for fraud in procuring a contract, 
—Gale v. Southern Building & Loan Assn., U. S.C. C., N. 
1). Va., 117 Fed. Rep. 732. 

78. EVIDENCE — Admissibility of Ordinance. — Where a 
city charter required the courts to take judicial notice of 
its provisions, an ordinance held admissible in evidence 
after repeal of the charter without evidence of authority 
for its enactment. — Gulf, C. & S. F. Ry. Co. v. Holt, Tex., 
70S. W. Rep. 591. 

79. EVIDENCE — Authentication of Copy.—A newspaper 
clipping, purporting to be a copy ofa writing, held to 
have been sufficiently authenticated to render it admis- 
sible as secondary evidence to prove the contents of such 
writing. — Kerr v. Modern Woodmen of America, U. 8, C. 
C. of App., Eighth Circuit, 117 Fed. Rep. 593. 

80, EVIDENCE — Expressions of Pain. — The voluntary 
expressions of present pain, induced by the sufferings of 
a passenger, held admissible in an action for injuries — 
Arrington v. Texas & P. Ry. Co., Tex., 70 8. W. Rep. 551. 

81. EVIDENCE — Forgery. — Where it was alleged that 
defendant’s signature on a note sued on was a forgery, 
evidence that the forger had forged the name of another 
to other notes held inadmissible. — Kingsbury v. Waco 
State Bank, Tex., 70 8. W. Rep. 551. 

82. EVIDENCE — Husband and Wife. — The’ husband's 
right of possession of wife’s realty atcommon law was 
one against which limitations ran. — Vanata v. Johnson, 
Mo., 70 S. W. Rep. 687. 

83, EVIDENCE—Opinion Evidence.—A person, who tes- 
tified that she knew when cars were running at full 
speed, may answer as to whether the car which struck 
deceased was then running at such speed. — Potter v. 
O’ Donnell, Ill., 64 N. E. Rep. 1026. 

84. EVIDENCE — Self-Serving Entries. — An entry in the 
minute book of arailroad company, purporting to bea 
copy of a certifiied copy of the record of a county court, 
is not evidence against a third party of the contents of 
such record. — Edwards v. Bates County, U. 8. C. C., W. 
D. Mo., 117 Fed. Rep. 526. 

85. EVIDENCE — Value. — A sale of vacant land is evi- 
dence ofthe value of neighburing land, though it has 
buildings thereon. — O’Malley v. Commonwealth, Mass., 
65 N. E. Rep. 30. 

86. EXCEPTIONS, BILL OF — Extension of Time. — An 
order granting time beyond the term for completion of 
a bill of exceptions must appear by an entry of record.— 
Mikesell v. South Bend Electric Co., Ind., 65 N. E. Rep. 11. 

87. EXECUTION — Alias Writ.—There is no statutory au- 
thority for the issuance of an alias writ of special execu- 
tion in attachment.—Keeley Brewing Co. v. Carr,IIl.,64 N. 
E. Rep. 1030. 
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88, EXECUTION—Possession During RedemptionPeriod. 
—An execution purchaser of real estate acquires no right 
to the possession of fixtures thereon during the redemp- 
tion period.—Off v. Finkelstein, Ill., 65 N. E. Rep. 4389. 


89. EXECUTORS AND ADMINISTRATORS — Collateral At- 
tack. — Where the probate court had jurisdiction to ap- 
point an administrator, a debtor to the estate was not 
entitled to contest the validity of such appoirtment — 
McCooey v. New York, N. H. & H. R. Co., Mass., 65 N. E. 
Rep. 62. 

90. FEDERAL Courts — Construction by State Courts.— 
A finding by a state court as to the terms of a statute or 
of its title, on which a pronouncement of its unconstitu- 
tionality is based, is not conclusive or controlling upon 
a federal court in an action between other parties. — City 
of Beatrice, Neb., v. Edminson, U. 8. C. C. of App., Eighth 
Circuit, 117 Fed. Rep. 427. 

91. FEDERAL CoURTS — Diverse Citizenship. — Diverse 
citizenship, as determining jurisdiction of an action by 
an administrator for the wrongful killing of his intestate, 
is controlled by the citizenship of the administrator, and 
not of the beneficiaries. — Bishop v. Boston & M. R. R., U. 
8. C. C., D. Mass., 117 Fed. Rep. 771. 

92. FIRE INSURANCE — Mortgaged Premises. — Where 
insured property is mortgaged, and a loss occurs, the in- 
surance, if paid to the mortgagor, is held by him in trust 
for the mortgagee. — James v. West, Ohio, 65 N. E. Rep. 
156. 

93. FIRE INSURANCE — Proof of Loss. — Where plaintiff 
pleaded compliance with conditions of a fire policy re- 
quiring proof of loss, he could not recover on proof of a 
waiver of such condition. — St. Paul Fire & Marine Ins. 
Co. v. Hodge, Tex., 70 8. W. Rep. 574. 

94. GARNISHMENT — Attachment.—Where the statement 
in foreign attachment filed by claimant is defective, the 
remedy is by demurrer, and not by judgment of non pros. 
—Barndollar v. Fogarty, Pa., 53 Atl. Rep. 492. 


95. GARNISHMENT — Judgment.—In garnishee proceed- 
ings to recover on a judgment rendered in favor of the 
debtor, evidence showing the circumstances under which 
the judgment was assigned is immaterial. — Williams v. 
West Chicago St. R. R., Ill., 64 N. E. Rep. 1024. 

96. GUARDIAN AND WARD — Suit for Accounting. — A 
mother, who is also guardian of her daughter, held not 
entitled to credits as guardian for the daughter’s con- 
firmation outfit and the expense of a wedding feast.— 
Keeney v. Henning, N. J., 53 Atl. Rep. 460. 

97. HABEAS Corpus — Challenge to Jurisdiction. — The 
writ of habeas corpus challenges only the jurisdiction or 
power of the court to commit the prisoner, and it may 
not be invoked to review erroneous rulings or avoid the 
judgment of a court of competent jurisdiction. — Jn re 
Nevitt, U.S.C. C. of App., Eighth Circuit, 117 Fed. Rep. 
448, 

98. HOMESTEAD — Mortgage. — A mortgage executed to 
secure money to pay for the land mortgaged can be en- 
forced against a claim of homestead. — Crow v. Kellman, 
Tex., 70S. W. Rep. 564. 

99. HOMICIDE — Assault with Intent to Murder. —Ina 
prosecution for assault with intent to murder, an in- 
struction requiring defendant to attempt to escape be- 
fore resorting to force in order to defend himself held 
error.—Hammond vy. People, Ill., 64 N. E. Rep. 980. 


100. HOMICIDE — Bringing on Difficulty. — One may be 
entitled to acquittal on the ground of self-defense, though 
he brought on the difficulty; it not having been with 
felonious intent.—State v. Garrett, Mo., 70 8. W. Rep. 686. 

101. HUSBAND AND WIFE—Contract. — Contract of mar- 
ried woman with husband to arbitrate property rights 
held void.—Crouch y. Crouch, Tex., 70 S. W. Rep. 595. 

102. INDICTMENT AND INFORMATION—Oath of Prosecut- 
ing Attorney.—Under amendment to Const. art. 2, § 12, in 
force December 19, 1900, an information in case of felony 
is sufficient, if presented by the prosecyting attorney un- 
der his official oath. — State v. Pohl,:Mo., 708. W. Rep. 
695. 














103. INFANTS —Purchase by Minor. — A sale of orphan 
asylum land to an infant is not voidable only, but abso- 
lutely void as against a subsequent actual settler in good 
faith.—_Dupree v. Duke, Tex., 70 8. W. Rep. 561. 

104. INJUNCTION—Sale of Patented Article.—A contract 
by which one having the exclusive right to sell patented 
articles reserves the right to fix the prices at which they 
shall be sold by a purchaser, who has bought and paid 
for the saine, will not be enforced in equity. — National 
Phonograph Co. v. Schlegel, U.S.C. C., 8S. D. Iowa, 117 
Fed. Rep. 624. 

105. INTOXICATING L1Quors — License. — Petitions for 
a liquor license, in which the blanks for the signature of 
the applicant and for the county and township in which 
the dramshop is to be located, are unfilled, are insufti- 
cient.—Howard Vv. Scott, Mo., 708. W. Rep. 736. 

106. JUDGMENT — Assignment.—The fact that no notice 
of the assignment of a judgment was given to the debtor 
does not render the assignment void as against a garnish- 
ing creditor of the assignor. — Williams v. West Chicago 
St. R. R., ILL, 64 N. KE. Rep. 1024. 

107. JUDGMENT — Collateral Attack. — The question of 
jurisdiction to entertain a bill of equity cannot be made 
by persons not parties to it ina collateral proceeding to 
punish them for violation of a restraining order in the 
suit. — Ex parte Richards, U.8.C.C., 8. D. W. Va., 117 
Fed. Rep. 655. 

108. JUDGMENT — Collateral Attack. — A judgment of 
adoption having been rendered, though not actually en- 
tered upinthe technical form ofa decree, is good as 
against collateral attack. — Wilson y. Otis, N. H., 53 Atl. 
Rep. 439. 

109. JUDGMENT—Res Judicata.—A judgment for plaint- 
iff in an action for breaches of contract held not a bar to 
a subsequent action for breaches committed after the 
commencement of the former action. — Menges vy. Milton 
Piano Co., Mo., 70S. W. Rep. 728. 

110. JUDGMENT — Res Judicata. — A judgment in an ac- 
tion brought under an agreement to submit the question 
of defendant’s liability held not res judicata in a subse- 
quent action. — Terre Haute & I. R. Co. v. State, Ind., 65 
N. E. Rep. 401. 

111. JUDGMENT — Satisfaction.— Where plaintiff recov- 
ered against two wrongdoers, he was entitled to a judg- 
ment for the full amount against each, but only to one 
satisfaction —Corey v. Havener, Mass., 65 N. E. Rep. 69. 

112. JuRY— Special Panel. — The fact that no regular 
panel was in attendance, while a special panel was being 
drawn to try a murder case, held not such an irregularity 
as would require reversal of a conviction. — Henry v. 
People, Ill., 65 N. E. Rep. 120. 

113. LANDLORD AND TENANT—Distraint.—When a land 
lord lawfully distrains, but subsequently acts irregularly 
or unlawfully, the tenant cannot maintaina suit for such 
irregular or unlawful act, unless he shows that he has 
sustained especial damage. — Brown vy. Howell, N. J.,53 
Atl. Rep. 459. 

114. LIBEL AND SLANDER—Privlleged Communications— 
Slanderous words, spoken by a witness as a proper part 
of a judicial investigation, held to be privileged, though 
spoken with malice. — Cooley v. Galyon, Tenn., 70S. W. 
Rep. 607. 

115. LIFE INSURANCE—Incontestabillty.—Where an in- 
surance policy was procured by fraud, that it was incon- 
testable did not preclude insurer from rescinding the 
contract after discovering the fraud.—New York Life Ins. 
Co. v. Weaver’s Admr., Ky., 70 8. W. Rep. 628. 

116. LIFE INSURANCE — Knowledge of Agent. — False 
statements, wilfully made for the purpose of deceiving 
a life insurance company and obtaining insurance, did 
not vitiate the policy, where the agent knew the facts.— 
Sun Life Ins. Co. v. Phillips, Tex., 70S. W. Rep. 603. 

117. LIFE INSURANCE—Parol Contract. — A contract for 
life insurance may be effected by parol. — Pacific Mut. 
Ins. Co. v. Shaffer, Tex., 70 N. W. Rep. 566. 

118. LIFE INSURANCE—Right to Sue. — That a policy of 
life insurance was payable tothe ‘executors, adminis 
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trators, or assigns” of the insured did not defeat the 
right of the widow and children of insured to sue on it.— 
Sun Life Ins. Co. v. Phillips, Tex., 70 S. W. Rep. 603. 


119. MALICIOUS PROSECUTION — Probable Cause.—The 
finding of a bill by the grand jury is not “prima facie” evi- 
dence that the prosecuting witness had probable cause 
for instituting the proceedings. — Perkins vy. Spaulding, 
Mass., 65 N. E. Rep. 72. 

120. MANDAMUS—Clerk of Court.—In mandamus to com- 
pel a clerk of the court to obey the order of the court and 
transmit papers on change of venue, the clerk caunot 
set up the invalidity of such order or want of jurisdic- 
tion.—State v. Chapman, Ohio, 65 N. E. Rep, 154. 


121. MASTER AND SERVANT — Assumption of Risk. — A 
servant does not asume risks which arise from the neg- 
ligence of the master, or the tem porary peril resulting 
from a negligent positive act of the master. — D. Sin- 
clair Co. v. Waddill, Ill., 65 N. E. Rep. 437. 


122. MASTER AND SERVANT— Fellow-Servant. — Where 
the death ofa railroad section hand was due to an at- 
tempt to obey an improper order of the foreman, his 
administrator might recover; the foreman not being a 
fellow-servant with regard to the exercise of his power 
to command.—lIllinois Cent. R. Co. v. Atwell, IIl., 64 N. E. 
Rep. 1095. 


123. MASTER AND SERVANT— injury to Brakeman.—A 
brakeman’s presence in the cab of an engine, instead of 
being at his place of duty on top of the train, held not to 
prevent recovery for his death, unless they contributed 
thereto.—Chicago, B. & Q. R. Co. vy. Caimper, IIl., 65 N. E. 
Rep. 448. 

124. MASTER AND SERVANT—Wilful Act of Servant.—A 
person employed to watch the personal property ofa 
company, stored on the land of another, was not acting 
within the line of his duty, where he shot a person tres- 
passing on such land.—Holler v. P. Sandford Ross, N. J., 
53 Atl. Rep. 472. 

125. MASTER AND SERVANT — Youthful Employee. — A 
master held liable for the death of an employee 11 years 
old, engaged in a hazardous employment without warn- 
ing of its danger. — Henderson Cotton Mills v. Warren’s 
Admr., Ky., 70 8S. W. Rep. 658. 


126. MECHANICS’ LIENS— Cumulative Remedy. — The 
right to a mechanic’s lien is a cumulative remedy, and 
statutes grantivg such right must be strictly construed.— 
M. Pugh Co. v. Wallace, Ill., 64 N. E. Rep. 1005. 


127. MORTGAGES — Assignment. — The assignor of a 
mortgage is not bound to give the mortgagor notice of 
the assignment.— Fitzgerald v. Beckwith, Mass., 65 N. E. 
Rep. 36. 

128. MORTGAGES—Changing Terms of Sale. — The trial 
court, in re-entering judgment of foreclosure after re- 
versal because of inclusion of usury, may fix different 
terms of sale as to time of credit. — Morgan v. Wickliffe, 
Ky., 70S. W. Rep. 680. 

129. MUNICIPAL CORPORATIONS — Bonds. — Recitals in 
municipal bonds importing issue in accordance with the 
terms of the law or constitutional provision limiting in- 
debtedness held to estop the municipality from relying 
on the prescribed limitation. — City of Beatrice, Neb., v. 
Edminson, U. 8. C. C. of App.,Eighth Circuit,117 Fed. Rep. 
427. 

130. MUNICIPAL CORPORATIONS — Constitutional Ques- 
tions.—The general assertion in the brief of counsel on 
appeal that an ordinance is in contravention of the state 
and federal constitution does not raise the constitution- 
ality of the ordinance.—Standard Oil Co. v. City of Dan- 
vill, Ill., 64 N. E. Rep. 1110. 


131. MUNICIPAL CORPORATIONS—Creation of Indebted- 
ness.—A contract by a city to pay rentals for fire hy- 
drants at stated times in the future is one for a current 
expenditure, and does not create an indebtedness of the 
kind contemplated by the provision of the Iowa consti- 
tution limiting municipal indebtedness.—City of Cen- 
terville v. Fidelity Trust & Guaranty Co,, U.S. C. C. of 
App., Eighth Circuit, 118 Fed. Rep, 332, 





132. MUNICIPAL CORPORATIONS — Property Owners’ 
Rights.— Where a city released a contract without good 
ground, and accepted ahigher bid for the work, it is lia- 
ble to a property owner assessed for the improvement 
for the difference in the cost.— City of Louisville v. Ken- 
tucky & I. Bridge Co., Ky., 70 S. W. Rep. 627. 

133, MUNICIPAL CORPORATIONS—Public Improvements. 
—The lapse of more than a year between the introduc- 
tion of an ordinance for an improvement and its pas- 
sage held not to affect its validity. — McLaughlin v. City 
of Chicago, Ill, 64 N. E. Rep. 1036. 

134. NEGLIGENCE — Contraction of Disease. — The 
illegal maintenance of a pesthouse held to have been the 
proximate cause of injuries sustained by one who con- 
tracted smallpox while visiting at a nearby house. — City 
of Henderson v. O’Haloran, Ky., 70S. W. Rep. 662. 


135. NEGLIGENCE — Unlawful Enterprise. — Where a 
member of a charivari party was negligently shot by an- 
other member of the party, there could be no recovery 
for the injury, because it was the result of an unlawful 
enterprise.—Gilmore Vv. Fuller, Ill., 65 N. E. Rep. 84. 


136. PARDON—Civil Contempt.—The president, under a 
grant to him of power to issue reprieves and pardons 
for offenses against the United States, has no power to 
relieve from imprisonment judges of a county court who 
have been committed for disobedience of a mandamus 
requiring them to levy a tax to pay a judgment against 
the county.—/n re Nevitt, U. 8. C. C. of App., Eighth Cir- 
cuit, 117 Fed. Rep. 448. 

137. PARTNERSHIP—Appeal. — An appeal granted to a 
firm held not subject to dismissal because not granted in 
the names of the individual partners.— M. Pugh Co. v. 
Wallace, Ill., 64 N. E. Rep. 1005. 

148. PLEADING—Partition. —Where defendant in parti- 
tion had a right to prove title in one under whom he 
claimed, plaintiff could assail such title without special 
plea in avoidance. — Kuteman vy. Carroll, Tex., 70 8S. W. 
Rep. 563. 

139. PRINCIPAL AND SURETY—Discharged by Extending 
Credit.—Where a contract extending the time for pay- 
ment of a debt was executed, such extention released the 
surety, though the extention contract was based on an 
illegal consideration.—Parlin & Orendorff Co. v. Hutson, 
Ill., 65 N. E. Rep. 93. 

140. QUIETING TITLE — Wills. — A valid claim of re- 
maindermen to land devised to the widow for life held 
not to constitute a cloud on the title of the life tenant.— 
Griffiths v. Griffiths, Il1., 64 N. E. Rep. 1069. 

141. RAILROADS—Assumption of Risk.—A brakeman of 
ordinary intelligence and experience assumes the ddn- 
gers of coupling cars provided with different kinds of 
well-known couplers, bumpers, and dead wood.—Johnson 
v. Southern Pac. Co., U.S. C. C. of App., Eighth Circuit, 
117 Fed. Rep. 462. 

142. RAILROADS — Negligence. — Taking train into 
switchyard in disregard of rule not enforced held not 
negligence per se.—St. Louis Nat. Stockyards v. Godfrey, 
Ill., 65 N. E. Rep. 90. 

143. RAILROADS—Proximate Cause. — Personal injuries 
while putting out a fire communicated by sparks from 
defendant’s engine held not the proximate result of de- 
fendant’s negligence. — Logan v. Wabash Ry. Co.,Mo., 70 
S. W. Rep. 734. 

144. REMAINDERS—Action to Quiet Title.—The question 
whether a grantee, who has only a life estate, with a re- 
mainder in fee to the heirs of her body, has reached the 
age that the possibility of further issue is extinct, held 
immaterial toa purchaser from the life tenant. — Utter 
v. Sidman, Mo., 70 S. W. Rep. 702. 

145. REMOVAL OF CAUSES— Pleading. — For a removal 
ofa case to the federal court, as directly involving a 
federal question, the complaint itself must show such 
question.—State of Washington v. Island Lime Co., U. 
8. C. C., D. Wash., 117 Fed. Rep. 777. 

146. SALES~Breach of Warranty.—An action for breach 
of warranty of the quality of goods may be maintained 
without a return or offer to return the goods,—southern 
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Brass & Iron Co, v. Exeter Mach. Works, Tenn., 70S. W. 
Rep. 614. 

147. SALES—Spcecific Performance.— Decree for specific 
performance of contract to deliver stock in corporation 
entered, though stock has no ascertainable value.— 
Rumsey v. New York & P. R. Cc., Pa., 53 Atl. Rep. 495. 

148. SCHOOLS AND SCHOOL DISTRICTS—Books and Sup- 
plies.—Acts 1899, p. 550, §6, authorizing a school corpo- 
ration to furnish school supplies to poor children, does 
not confer authority to contract on behalf of the county 
for such supplies.—Board of Comrs. of Miami County v. 
Falk, Ind., 65 N. E. Rep. 10. 

149. SHERIFFS AFD CONSTABLES — Wrongful Attach- 
ment.—A sheriff, sued for a wrongful attachment, can- 
not defend by showing that the property, being perish- 
able, was sold by order of the court. — Hill v. Ragland, 
Ky., 70 8. W. Rep. 634. 

150. SPECIFIC PERFORMANCE— Sale of Realty. — Speci- 
fic performance of a contract to purchase realty will not 
be decreed, if there is doubt as to the seller’s ability to 
convey a good title. — Richards vy. Knight, N. J., 53 Atl. 
Rep. 452. 

151. STREET RAILROADS — Contributory Negligence.— 
Where a pedestrian’s view of a street railway crossing 
is obstructed, his failure to look in time to avoid a col- 
lision is contributory negligence. — Snyder vy. People’s 
Ry. Co., Dela., 53 Atl. Rep. 433. 

152. STREET RAILROADS — Mistake of Judgment. — A 
mistake of judgment in driving heid not to necessarily 
preclude recovery for injuries received in the collision 
with the street car which followed. — Kane vy. Worcester 
Consol. St. Ry., Mass., 65 N. E. Rep. 54. 

153. SUBROGATION — Mortgage Lien. — Agents of Mort- 
gagee, paying defaulted interest coupons without knowl- 
edge of mortgagor or mortgagee, held mere volunteers, 
and not entitled to enforce them against mortgagor.— 
Bennett v. Chandler, Ill., 64. N. E. Rep. 1052. 

154. TAXATION—Personal Property.—It cannot be pre- 
sumed as a matter of law that the transfer by the board 
of review of personal property tax from one township to 
another increased the assessment. — Ellis v. People, I1., 
65 N. E. Rep. 428. 

155. TRIAL—Evidence Admissible in Part. — Where it 
was impossible to determine beforehand whether a wit- 
ness was about to relate a material or an immaterial part 
of a conversation, it was not error to refuse to stop her. 
—Williams v. Clarke, Mass., 65 N. E. Rep. 419. 

156. TRIAL— Negligence. — On a motion for a peremp- 
tory instruction, if from the evidence of the plaintiff 
there is evidence of actionable negligence, the case is for 
the jury.—Board v. Chesapeake & O. Ry. Co., Ky., 70S. 
W. Rep. 625. 

157. TRIAL—Opening Statement. — It is within the dis- 
cretion of the trial court to refuse defendant’s request to 
reserve his opening statement until the close of plaint- 
iff’s evidence, though such statement would necessarily 
disclose an error in the declaration, enabling an amend- 
ment.—D. Sinclair Co. v. Waddill, Ill., 65 N. E. Rep. 437. 

158. TRIAL—Right of Judge to State Opinion.—In a fed- 
eral court the judge may properly state to the jury his 
own opinion as to what facts are proven or not proven by 
the evidence in the cause, and the bearing of such facts 
upon the issues submitted, if he also instructs them that 
they are not bound by his opinion on such matters, but 
that it is their duty as jurors to consider the evidence 
and find the facts therefrom.-—-Kerr v. Woodmen of Amer- 
ica, U. 8. C. C. of App., Eighth Circuit, 117 Fed. Rep. 593. 

159. UNITED STATES MARSHALS—Fees.—United States 
marshal may charge for service of a warrant for arrest, 
though defendant is already under arrest for another 
offense.—Lovering v. United States, U.S. D. C., D. Mass., 
117 Fed. Rep. 565. 

160. UNLAWFUL ASSEMBLY—Charivari Party .— Under 
Cr. Code, div. 1, §§ 56, 60, members of a charivari party 
held engaged in an unlawful enterprise.—Gilmore y. Ful- 
ler, I1L., 65 N. E. Rep. 84. i. 

i6l. UsuRY—Bankruptcy.—Creditors, who are given the 
right by statute to attack the validity of a mortgage given 





by their debtor to another creditor on the ground of 
usury, are under no equity which requires them to pay 
the debt of such other creditor as a condition precedent 
to the exercise of such right.—/Jn re Miller, U. 8. D. C., E. 
D. Ga., 118 Fed. Rep. 360. 

162. VENDOR AND PURCHASER—Deficiency in Acreage. 
—A vendee held not entitied to recover for deficiency in 
acreage stated in deed.—Sibley v. Hayes, Tex., 70S. W. 
Rep. 538. 

162, VENDOR AND PURCHASER—Growing Crops.— Wheat 
growing on land at the time of foreclosure of a vendor’s 
lien held to pass to the purchaser.—Sieffert v. Campbell, 
Ky., 70 8S. W. Rep. 630. 

164. VENDOR AND PURCHASER—Sale of Land.—A tendcr 
of deed held not necessary, under contract for sale, pay- 
ments to be made in installments, except for recovery of 
the last installment. —Gray v. Meek, Ill.,64.N. E. Rep. 
1020. 

165. WEIGHTS AND MEASURES — Application. — In the 
absence of an agreed standard of measure for the sale of 
a commodity, the standard at the place where the com 
modity is purchased governs the contract.—Richardson 
& Co. v. Cornforth, U.S. C. C. of App., Seventh Circuit, 
118 Fed. Rep. 325. 

- 166. WILLS — Codicil. — Publication of a codicil is a re- 
publication of the will in the form it was at the time of 
the execution of the codicil. — Hubbard v. Hubbard, II1.,; 
64. N. E. Rep. 1038. 

167. WILLS—Construction.—Limitation of fee, after life 
estate, to life tenant’s children, if any, otherwise over to 
devisees in being at testator’s death, held to confer 
vested remainder on such devisees. — Beatman y. Boat- 
man, Ill., 65 N. E. Rep. 81. 

168. WILLS — Construction. — Where testator devised 
lands to his son, providing that it should uot be subject 
to sale, transfer, or liability for debts, but should descend 
to his bodily heirs, and, in case of none, to his 
brother and sisters, the son took a life estate only, with 
remainder to his heirs. — Turner v. Hause, IIl., 65 N. E. 
Rep. 445. 

. 169. WILLS — Devise of Real Estate. — The rule that, 
where personal property is bequeathed absolutely, the 
court cannot look to other parts of the will to determine 
whether a less estate be limited by express words, etc., 
does not apply to devises of real estate. — Griffiths y. 
Griffiths, 111., 64 N. E. Rep. 1069. 

170. WILLS—Life Estate.—A life estate held alienable.— 
Endicott v. University of Virginia, Mass., 65 N. E. Rep. 
37. 

171. WITNESSES — Impeachment. — The proper method 
of impeaching a witness on the ground of the commission 
of a felony is by proof of his conviction therefor.—Powers 
v. Commonwealth, Ky., 70 8S. W. Rep. 644. " 

172. WITNESSES —Interest.—Under Rev. St. U. S., § 85% 
which forbids the exclusion of a witness because of in- 
terest in the issue tried, the fact that witnesses called in 
behalf of a fraternal insurance order are members of such 
order does not affect their competency. — Kerr v. Modern 
Woodmen of America, U.S.C. C. of App., Eighth Cir- 
cuit, 117 Fed. Rep. 593. 

173. WITNESSES — Services by Relatives. — Sisters o 
claimant against a decedent’s estate and heirs of dece ' 
dent held competent witnesses for complainant. — Neish 
v. Gannon, IIl., 64 N. E. Rep. 1000. 

174. WITNESSES — Setting Aside Deed.—In an action to 
set aside deeds by plaintiffs to a co-owner and a deed by 
him to defendant, the co-owner having since become in- 
sane, plaintiffs were not competent witnesses, under 
Rev. St., ch. 51, § 2. —Holton vy. Dunker, IIl., 64 N. E. Rep. 
1050. 

175. WITNESSES—Transaction With Deceased Party.— 
Rev. St. 1899,ch. 51, § 2,does not prevent plaintiff, in asuit to 
enforce specific performance of a deceased party’s oral 
contract to convey land, from testifying as tothe making 
of the contract, as against defendant, who was a mediate 
grantee of deceased. — Grafton Dolomite Stone Co. y. St. 
Louis, C. & St. P. Ry. Co., Ill, 65 N, E. Rep. 424. 
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